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Executive Committee Meets at Washington 


HE Executive Committee of the American Bar 

Association held a meeting at Washington, D. 
C., on May 2 and 3, at which it transacted the cus- 
tomary routine business and disposed of a number 
of pending matters. President Guy A. Thompson 
presided and all the members of the Committee 
were present, except Mr. Jefferson P. Chandler, of 
Los Angeles, who found it impossible to attend. 
The Committee went in a body to pay its respects 
to President Hoover on the first day of the meeting. 

President Thompson reported that he had 
named Judge William H. Wadhams, of Paris, as 
representative of the American Bar Association at 
the Annual Congress of the Association Nationale 
des Avocats Inscrits at Montpellier, France, in May. 
It will be recalled that it was this organization 
which presented the American Bar Association with 
an exquisite group of Sévres in appreciation of the 
hospitality extended the visiting French lawyers in 
the summer of 1930. He also stated that he had 
named Mr. Duncan Campbell Lee of London, Mr. 
Pendleton Beckley of Paris, and Mr. Donald Harper 
of Paris, as delegates-at-large to represent the As- 
sociation at the International Congress of Compara- 
tive Law at The Hague in August of the present 
year. The complete list of those who will repre- 
sent the Association at this Congress appears else- 
where in this Department. The President further 
reported that he had appointed Mr. James J. Corbitt 
and Mr. Will Shafroth to represent the Association 
at the Centennial Celebration of the University of 
Richmond. All these appointments were approved. 

Among the interesting and important things 
done by the Executive Committee was to order the 
publication of the Biographies of the first fifty 
Presidents of the Association. This volume was 
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authorized several years ago as a memorial of the 
Semi-Centennial of the Association. The material 
has been prepared by Mr. James Grafton Rogers, 
now Assistant Secretary of State, and the book will 
give a fascinating picture of the legal scene in this 
country for half a century. Further announcement 
as to this project will be made in due season in the 
JouRNAL, 

Secretary William P. MacCracken, Jr., reported 
as to the activities of his office, after which Treas- 
urer Voorhees presented his report, which showed 
a satisfactory financial situation. Mr. Earle W. 
Evans, Chairman of the General Council, presented 
some information as to the response of the members 
of the General Council with respect to recommenda- 
tions for changes in the Constitution and By-Laws 
made by the Committee on Coordination of the Bar, 
whose report was before the Executive Committee. 
The changes therein proposed were approved by 
the Executive Committee in principle. When they 
have assumed their final form they will be printed 
in the JourNAL. Various sub-committees, among 
them that on Arrangements for the Washington 
meeting, presented their reports, and the Chairmen 
of certain committees of the Association appeared 
before the Committee in connection with matters 
within their province. The Committee on Com- 
mercial Law and Bankruptcy was authorized to 
oppose the pending bankruptcy bill in its present 
form. 

A proposal to cooperate with the Association 
of American Law Schools in investigating the feasi- 
bility of writing the legal history of the United 
States was considered and a sub-committee ap- 
pointed to confer with a committee of the Associa- 
tion of American Law Schools on the subject. A 
proposal to create a new section of Land Title Law 
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was referred to a sub-committee. A memorandum 
presented by Messrs. William H. Armstrong and 
J. Raymond Dyer of St. Louis, entitled “Some 
Problems of the Motor Transportation Industry,” 
and suggesting that a Special Committee of the As- 
sociation be appointed to study the whole matter 
exclusively and report in regard thereto, was re- 
ferred to the Committee on Commerce and the Com- 
missioners of Uniform State Laws. 

In compliance with a suggestion submitted in 
the form of a memorandum, a resolution was passed 
formally authorizing the President to invite repre- 
sentatives of the Duke Bar Association, and other 
similar student associations in other law schools, to 
attend the meetings of the American Bar Associa- 
tion. While they will not participate in the pro- 
ceedings, it was felt there was merit in the sugges- 
tion “that the American Bar Association should 
encourage young men who are intending to enter 
the profession to.become interested in, and secure 
some insight into, professional problems and the 
work of Bar Associations.” 

A telegram of condolence was sent to the 
family of Judge Edward A. Armstrong, former 
Chairman of the General Council, and long a lead- 
ing and active member of the Association, on re- 
ceipt of the news of his death. Former President 
Charles A. Boston was appointed Chairman of a 
Committee to prepare suitable resolutions. 


American Judicature Society to Cooperate in Im- 
portant Nation-Wide Study 

NATION-WIDE study of the entire problem 

of judicial selection, tenure, removal and sal- 
aries is to be made by a committee of lawyers, 
judges, political science experts and laymen under 
the joint auspices of the National Municipal League 
and the American Judicature Society. The com- 
mittee is headed by Dean Justin Miller, of Duke 
University School of Law, and Mr. Edward M. 
Martin is in charge of the investigations. The suc- 
cessful organization of the committee was announced 
by Dean Miller at the annual meeting of the Ameri- 
can Judicature Society, held in Washington on 
May 4th. 

The Hon, Newton D. Baker, president of the 
Society, referred in his opening remarks to the 
larger projects within the field of judicial adminis- 
tration with which the Society has been concerned. 
“We are now trying to perform the services our 
Country has a right to expect from its Bar.” The 
first matter mentioned was that of unifying the 
courts of each state in respect to administration and 
administrative authority. “I happened to be in 
London some years ago,” he said, “and visited a 
court where Mr. Justice Darling, one of the most 
distinguished judges of the High Court of England 
and Wales, was trying the case of a boy who was 
accused of having stolen a baby carriage and a 
second-hand lamp, the value being not more than a 
pound or two. I think I never had a more vivid 
impression. There was a nation which did not re- 
gard the petty concerns of insignificant people as 
of no importance. One of the greatest judges of 
England was taking his turn trying the cases of a 
lower court. It seems to me that if we could unify 


our courts so that there would be no case beneath 
the attention of the ablest judges, that would im- 












prove the type of men sitting on the bench. With 
us justice in its least aspects should be an impor- 
tant public concern. The best minds and the best 
consciences are needed for the cases of the poorest 
of our citizens as well as for the larger cases. If we 
achieved this ideal we would go a great way toward 
self-discipline, which is the most important prin- 
ciple in a republic. The Judicature Society has al- 
ways had as one of its dreams the achievement of 
this ideal.” 

President Baker then spoke of the Society’s 
support of the idea of judicial councils as a first step 
toward judicial unification, and said he believed 
that such councils should have lay members, which 
situation “would raise the curtain on the proceed- 
ings of the courts and the discussions of the judicial 
council to those not normally on the inside, and 
would increase understanding outside the profes- 
sion of law of the processes of justice.” He thought 
that the press should be represented, the League of 


Women Voters, and labor organizations. “Their 
admission would be the admission of an _ indis- 


pensable element—the element of public opinion, 
on matters of vital importance to great groups of 
people.” 

Turning to judicial selection, President Baker 
explained the work of the Cleveland Bar Associa- 
tion in securing bar opinion as to the best qualified 
candidates, and in pledging to them bar support on 
condition that they neither raise, nor permit to be 
raised, funds for campaign expenses, nor conduct 
their candidacies in improper ways. This service 
is performed through a committee of fifty represent- 
ing every type of lawyer. “Recently,” he said, “I 
came across a book by Norman Angell and read: 
‘Man can never be governed by experts, and he can 
never govern without them.’ Government is a 
political matter; it is not exactly a science, but it 
needs its aid. The final power resides with the 
people, and we have been perhaps over-democratic 
in leaving to the people certain great powers with- 
out providing them with means for information. 
Our profession owes to the voter the kind of infor- 
mation with regard to candidates for judicial office 
which we alone can give.” 

After Dean Justin Miller had explained the pur- 
poses of the committee to study judicial selection, 
Mr. Orville Park, of Georgia, told at some length of 
a tentative constitution worked out by the bar and 
university staffs of his state. Georgia has a consti- 
tution adopted in 1877, to which 199 amendments 
have been made, with eight more pending. “The 
constitution is now a conundrum that no court can 
solve,” he said. The judiciary article of the tenta- 
tive constitution creates one great court with three 
divisions ; there is a court of appeal with provisions 
for enabling it to meet all future conditions; a su- 
perior court in ten territorial divisions, and a county 
court with functional divisions. The particular 
point of interest lay in the plan for selecting judges. 
In case of a vacancy the bar, by a primary, would 
nominate five candidates, from which list the Goy- 
ernor would appoint. After the usual term of serv- 
ice the name of the incumbent would be submitted 
to the voters, with no competition, so that the judge 
would “run on his record,” and if disapproved, 
would be supplanted by a successor selected in like 
manner. The plan is intended to combine popular 
control and expert selection with such security of 
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tenure as to confer independence. It would leave 
no room for judicial politics. 

The Society and guests had a dinner the evening 
of the same day, presided over by President Baker, 
who introduced Mr. Charles A. Boston. Mr. Bos- 
ton’s address covered the history, policies and ac- 
complishments of the Judicature Society and sug- 
gested a number of important matters in the field 
of law as appropriate to future study. 

The American Judicature Society has over 800 
members and its Journal, which is sent free to all 
who are interested, circulates to the number of 
9,000 copies. 

Hervert Har ey, Secretary. 





Commercial Law and Bankruptcy Committee Opposes 
Bankruptcy Bill in Present Form 


N compliance with the request of the JOURNAL, 

Chairman Jacob M. Lashly, of the Committee on 
Commercial Law and Bankruptcy, has prepared the 
following statement of its recent activities: 

“Our annual conference was held in the May- 
flower Hotel at Washington, D. C., Monday, May 
2nd. Our studies had for some weeks previously 
been concentrated upon the pending bills in the 
Senate and House of Representatives for the re- 
vision of the bankruptcy law and the conference 
was confined nearly exclusively to these subjects. 
On Tuesday, May 3rd, a joint conference was held 
at the same place at which we were joined by the 
sankruptcy Committees of the National Association 
of Referees in Bankruptcy and the Commercial Law 
League of America. We also received visits from 
the Committee of the Bar Association of St. 
Louis and a Committee of the Association of Fed- 
eral Practitioners. In addition to the aforemen- 
tioned Committees, we were also privileged to have 
visits from other interested lawyers whose ideas 
were contributed to the conference. Upon the 
afternoon of Tuesday, May 3rd, our Committee ap- 
peared before the Executive Committee and pre- 
sented the subject-matter of the pending legisla- 
tion which we have under study, together with our 
recommendations thereon. The Executive Com- 
mittee thereupon unanimously passed a resolution, 
which is as follows: 

“*Be It Reso_vep, That the Committee on Com- 
mercial Law and Bankruptcy be authorized and di- 
rected to appear for and on behalf of the American 
Bar Association before the Committees of Congress 
and oppose the adoption of the pending bankruptcy 
legislation in its present form, and that 

“‘Tr Be FurTHER empowered to cooperate with 
the Solicitor General and interested organizations 
for the purpose of formulating any needed changes 
in the present bankruptcy law.’ 

“On Wednesday, May 4th, and Thursday, 
May 5th, our Committee appeared before joint sub- 
committees of the Senate and House and discussed 
the pending legislation before those Committees. 


Senators Hastings of Maryland and Bratton of 
New Mexico and Representative McKeown of 


Oklahoma were present from the joint sub-commit- 
tees. The primary objective of our Committee, as 
stated to the joint sub-committees, was to point out 
the inadvisability of putting this legislation upon 
its passage at this session of Congress, chiefly due 
to the fact that the factual data assembled in the 





nation-wide survey conducted under the direction 
of the Department of Justice had so recently been 
made public as to make it impossible or unlikely 
that any considerable amount of study and analysis 
of the survey material had been accomplished by 
the interested and _ specially informed groups 
throughout the country. We then proceeded to a 
discussion and analysis of the present bankruptcy 
law and procedure and the changes sought to be 
effected by the proposed revision. 

“Our Committee opposed the pending legisla- 
tion and stated its reasons therefor in the name of 
the American Bar Association. Certain construc- 
tive suggestions for modifications and additions to 
the present bankruptcy law were included in our 
discussion, but inasmuch as the present legislation 
is in the form of one bill providing an entire new 
system as a substitute for the present law and pro- 
cedure governing bankruptcies, it appeared neces- 
sary to oppose the measure as an entirety. As it is 
expected that our analysis of the pending legislation 
and statement in detail of our reason for opposing 
the present measures will appear in another form, 
I shall not attempt to present them here. 

“The members of the sub-committees present 
stated it as their view that the legislation would 
not be reported out of committees at this ses- 
sion of Congress. We were gratified at these state- 
ments, as we hold the opinion that the matter is 
of such vast importance that more time is needed 
for its study and exchange of opinion throughout 
the country, to the end that sound and intelligent 
conclusions may be formulated and crystalized. 

Jacon M. Lasutry, Chairman.” 


Committee on Unauthorized Practice of the Law 
Reports Conditions Improved 


HE Committee on Unauthorized Practice of the 

Law held a meeting at Washington, at the time 
of the meeting of the Executive Committee. At the 
request of the JouRNAL, Chairman John G, Jackson 
has furnished the following information as to some 
of the subjects discussed and the action taken: 

“On February 13, 1932, this Committee sent to 
bar associations throughout the country a circular 
letter inquiring as to the present conduct of fiduci- 
aries and whether or not there was any litigation 
affecting fiduciaries or any legislation. The replies 
received to this circular letter indicated a very sub- 
stantial improvement over conditions as disclosed 
by the questionnaire sent out by this Committee 
shortly after it was appointed early in 1931. This 
improvement is due to a number of factors, includ- 
ing the activities of the Bar Association’s Commit- 
tee on the Unauthorized Practice of the Law, the 
activities of the Committee on Cooperation with 
the Bar of the Trust Division of the American 
Bankers Association, together with the coopera- 
tion between these two committees. It also reflects 
increased activity on the part of local bar associa- 
tions, which has been stimulated by addresses given 
and articles written during the last year and a half. 
A further contributing factor are such decisions as 
the case of People v. Peoples Stockyards Bank in 
Illinois and the Dworken cases in Cleveland. 

“The Committee expects to hold an open meet- 
ing just preceding the annual meeting of the Bar 
Association in October to consider the relation of 
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collection agencies, credit associations and law lists 
to the legal profession. We shall invite two or 
three speakers to address the meeting and then it 
will be open for general discussion. The Commit- 
tee has during the year reviewed legislation on these 
organizations in the different states of the Union 
and court decisions defining their rights and powers. 
The subject will receive considerable attention in 
our annual report. 

“The Committee has received a number of 
complaints concerning title company activities and 
has determined to make a special investigation of 
this subject, which was placed in charge of Mr. 
John R. Snively. 

“The subject of the increase in so-called ‘Mexi- 
can divorces’ was considered by the Committee and 
in that connection the Committee took under ad- 
visement the question of whether or not attorneys 
‘of foreign countries, duly admitted to practice in 
such foreign countries and giving satisfactory evi- 
dence of high character, should be given a limited 
license to practice the law of such foreign country 
in the United States. 

“Recent decisions dealing with unauthorized 
practices, such as People v. Retail Credit Men’s 
Association (Tennessee), Boykin v. Hopkins 
(Georgia) and People v. Cannon (Ohio) were dis- 
cussed and will be dealt with in the annual report.” 


Commerce Committee to Study Government Encroach- 
ment on Business 


HE annual meeting of the Commerce Commit- 

tee of the American Bar Association was held 
in New York City on April 12th, 13th and 14th. 
Some of the subjects discussed by those appearing 
before the committee were: amendments to the 
anti-trust laws, revision of the calendar, encroach- 
ment by Government on domain of private business, 
ocean bills of lading, regulation of motor vehicles 
used in interstate commerce, resale price mainte- 
nance. 

Mr. Fowler, a member of the committee, pre- 
sented an unusually strong statement concerning 
the encroachment by government on business. The 
committee intends to make a study of this subject 
one of the features of its work for the next few 
years. 

Among those appearing before the committee 
to discuss the anti-trust laws were Walker D. 
Hines, Gerard Swope, James W. Gerard, J. Harvey 
Williams, Gilbert H. Montague, Felix H. Levy, 
Benjamin A, Javitz, Nathaniel Phillips, Benjamin 
S. Kirsh, Alexander Levene, David L. Podell, Mil- 
ton Handler and Harold R. Shapiro. The con- 
sensus of opinion favored the amendments to the 
anti-trust laws. Some of those speaking favored 
even more radical amendments than those sug- 
gested by the committee. 

Messrs. T. Catesby Jones, Kenneth Dayton and 
Joseph Mayper suggested amendments to the fed- 
eral arbitration law. 

Messrs. B. H. Namm and Q. Forrest Walker 
presented their views with reference to resale price 
maintenance. 

The committee seas decided to hold a meeting 
in Washington the day before the opening session 
of the annual meeting of the American Bar Asso- 
ciation in October, probably on October 12th or 
13th. Notice of the meeting will be published in 























later issues of the JouRNAL. It is expected that 
this entire meeting will be devoted to the discussion 
of proposed amendments to the anti-trust laws, par- 
ticipated in by Messrs. Swope, Hines, Gerard, 
Powell, and others. 


Carnegie Foundation’s Review of Legal Education in 
193] 


HE Carnegie Foundation’s Review of Legal 

Education in the United States and Canada for 
1931, recently issued, suggests that the newly or- 
ganized Conference of Bar Examiners may in time 
be able to accept the burden of publishing the “An- 
nual Review of Legal Education.” The Review, 
with its elaborate statistical and routine informa- 
tion, we are told, has been established only because 
lawyers have not, as yet, developed the requisite 
machinery and procedure for doing this work them- 
selves. As soon as they do, this publication will be 
placed in the hands where it logically belongs. “The 
Foundation is as eager to relinquish this responsi- 
bility as the profession ought to be to take it over.” 

A summary of the last Review, issued for news 
purposes, contains interesting information as to the 
expenditure of the Carnegie Foundation upon the 
study of legal education and cognate matters, men- 
tions the kinds of activity which the expenditures 
have supported, explains its policy in dealing with 
special requests, and speaks of possible changes in 
publication policy. It says in part: 


“The Carnegie Foundation for the Advancement of Teach- 
ing, in its current ‘Annual Review of Legal Education,’ reports 
a total expenditure upon the study of legal education and 
cognate matters, during a period of a little over eighteen years, 
of $238,630.02. Nearly one-third of this sum represents the 
cost of printing and distributing publications. The remaining 
expenditures, including salaries and professional fees, average 
less than $9,000 per annum. 

“An introductory section, entitled ‘Codperation for the 
Improvement of Legal Education,’ classifies the activities sup- 
ported by these expenditures under three heads: First, four 
extended volumes have been published: ‘The Common Law and 
the Case Method in American University Law Schools’ (1914) ; 
‘Justice and the Poor’ (1919, 1921, 1924); ‘Training for the 
Public Profession of the Law’ (1921); ‘Present-Day Law 
Schools in the United States and Canada’ (1928). In addi- 
tion to a systematic preliminary distribution of these publica- 
tions, 9,600 copies were applied for, by interested inquirers, dur- 
ing the past ten years. Secondly, statistical and other infor- 
mation is published in a ‘Review of Legal Education in the 
United States and Canada.’ This annual periodical, now con- 
taining from fifty to seventy pages and issued in editions of 
7,500 and upward, is coming to be regarded as a standard 
reference work. Thirdly, the Foundation receives an increas- 
ing number of requests for specific assistance, on points sug- 
gested, but not directly covered by publications. 

“Requests for assistance are received from bar admission 
authorities, from committees of bar associations, from law 
schools and other educational institutions, and, less frequently, 
from individuals and non-educational organizations. The assist- 
ance rendered takes the form, sometimes of letters or memor- 
anda of considerable length, sometimes of interviews, confer- 
ences, or addresses. Four guiding principles have been formu- 
lated with respect to the supplying of information or advice: 
‘First, to meet special requests for unpublished information fully 
and promptly, even though the compilation of the desired mate- 
rial delays the regular work of our small office force; Second, 
to present the facts bearing upon controversial matters with 
complete objectiveness, not colored by opinion as to the educa- 
tional or social policy involved; Third, to express opinion as 
to any such questions of policy freely and frankly, but only 
upon request; Fourth, to put forward such expressions of 
opinion as reasoned conclusions, derived from stated facts, 
rather than as dogmas based upon the authority of any indi- 
vidual or of any organization.’ 

The Review indicates that, while special requests for 
assistance will continue to be welcomed, there may be some 
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change in the publication policy of the Foundation. After the 
completion of an historical and comparative study of bar admis- 
sion requirements in the United States, in the future increasing 
attention will probably be devoted to other branches of profes- 
sional education. This would mean, not a lessened interest in 
legal education, but a supplementing of pioneer detail work 
by a broader method of approach. This independent lay organi- 
zation will continue to discuss the problems of the legal profes- 
sion sympathetically in an effort to ‘bridge the unfortunate gap 
that at present exists between lawyers and laymen.’ 


Representatives at International Congress of 
Comparative Law 


HE membership of the National Committee to 

represent the United States of America at the 
International Congress of Comparative Law to be 
held in the Peace Palace at The Hague, August 2-6, 
1932, has now been completely made up, and is an- 
nounced as follows: 


I. National Committee for the United States 
of America 


Wittiam D. MitcuHett, Washington, D. C., Chairman, 
(The Attorney-General of the United States, and Head of the 
Department of Justice.) 

Haran F. Stone, Washington, D. C. (Associate Justice 
of the United States Supreme Court.) 

JoHN Bassett Moore, New York City. (Former Judge 
of the Permanent Court of International Justice.) 

James Brown Scort, Washington, D. C. (President of 
the American Institute of International Law.) 

Roscoz Pounp, Cambridge, Massachusetts. (Dean of the 
Law School, Harvard University.) 

Epwin M. Borcuarp, New Haven, Connecticut. (Pro- 
fessor of Law, Yale University.) 

[The above five persons ex-officio, as members of the Inter- 
national Academy of Comparative Law.] 

Cuartes C, BurttncHamM, New York City. (Former 
President of the New York City Bar Association.) 

H. Mitton Cotvin, New Orleans, Louisiana. (Professor 
of Law, Tulane University.) 

Joun W. Davis, New York City. (President of the As- 
sociation of the Bar of the City of New York.) 

Epwin D. Dickinson, Ann Arbor, Michigan. (Professor 
of Law, University of Michigan.) 

PHANor J. Eper, New York City. (Director of the 
American Foreign Law Association. ) 

Hersert F, Goopricu, Philadelphia, Pennsylvania. (Ad- 
viser of the American Law Institute.) 

Wm. M. Harcest, Harrisburg, Pennsylvania. (President 
of the National Conference of Commissioners on Uniform State 
Laws.) 

Avsert J. Harno, Urbana, Illinois. (President of the 
Association of American Law Schools.) 

C. J. Junxtn, Washington, D. C. (Chief of Commercial 
Laws Division, Department of Commerce.) 

WittiAM Draper Lewis, Philadelphia, Pennsylvania. (Di- 
rector of the American Law Institute.) 

Wm. Jennincs Price, Washington, D. C. (Professor of 
Law in Georgetown University.) 

Max Rapin, Berkeley, California. (Professor of Law, 
University of California.) 

CLEMENT F. Ropinson, Augusta, Maine. (President of the 
Association of State Attorneys-General.) 

Murray M. SHOEMAKER, Cincinnati, Ohio, (Former 
President of the Cincinnati Bar Association.) 

Wm. W. SmitHers, Philadelphia, Pennsylvania. (Chair- 
man of the Comparative Law Bureau.) 

Guy A. THompson, St. Louis, Missouri. (President of 
the American Bar Association.) 

Joun T. Vance, Washington, D. C. (Law Librarian, 
Library of Congress.) 

Joun H. WicmMorr, Chicago, Illinois. (Professor of Law, 
Northwestern University.) 


II. National Association Committees 


The Committees of Delegates appointed by the 
seven National Associations of the legal profession 
are as follows: 


American Bar Association 
Hvucu Victor Mercer, Minneapolis, Minnesota, Chairman. 
(Former President of the Minnesota Bar Association.) 





PENDLETON BECKLEY, Paris, France. 

PuHanor J. Eper, New York City. (Director of the 
American Foreign Law Association.) 

Donatp Harper, Paris, France. 

Rurus C. Harris, New Orleans, Louisiana. (Dean of the 
College of Law, Tulane University.) 

Duncan CAMPBELL LEE, London, England. 

Orrin K. McMurray, Berkeley, California. (Dean of the 
Law School, University of California.) 

Epwarp S. Rocers, Chicago, Illinois. (Chairman of the 
Committee on Industrial Property of the United States Section 
of the International Chamber of Commerce.) 

Conference of State Bar Delegates 

Joun H. WicMore, Chairman. (Professor of Law, North- 
western University.) 

Epwtn M. Borcuarp, New Haven, Connecticut. (Pro- 
fessor of Law, Yale University.) 

PuHanor J. Eper, New York City. (Director of the 
American Foreign Law Association.) 

Cuar es S, Losincier, Washington, D. C. (Former Judge 
of the United States Court for China.) 

D. A. Simmons, Houston, Texas. (Vice-Chairman of the 
Conference. ) 

W. W. Smirtuers, Philadelphia, Pennsylvania. (Chairman 
of the Comparative Law Bureau.) 

Comparative Law Bureau 

C. J. Junxrn, Washington, D. C., Chairman. (Chief of 
Commercial Laws Division, Department of Commerce.) 

PHaANor J. Eper, New York City. (Director of the 
American Foreign Law Association.) 

Joun T. Vance, Washington, D. C. (Law Librarian, 
Library of Congress.) 

National Conference of Commissioners on Uniform State Laws 
Affiliated with the American Bar Association) 

Hottis R. BatLey, Boston, Massachusetts. (Commissioner 
for Massachusetts. ) 

Henry M. Bates, Ann Arbor, Michigan. (Commissioner 
for Michigan.) 

JeFFERSON P. CHANDLER, Los Angeles, California. (Com- 
missioner for California.) 

. — Freunp, Chicago, Illinois. (Commissioner for Illi- 
nois. 

Kari N, Lewettyn, New York City. (Commissioner of 
New York.) 

NATHAN WiLL1AM MacCuesney, Chicago, Illinois. (Com- 
missioner for I!linois, and former President of the Conference.) 

Murray M. SHOEMAKER, Cincinnati, Ohio. (Commis- 
sioner for Ohio.) 

Henry W. Toit, Denver, Colorado. (Commissioner for 
Colorado, and Director of the American Legislators’ Asso- 
ciation. ) 

Association of State Attorneys-General 
(Affiliated with the American Bar Association) 

CLEMENT F. Ropinson, Augusta, Maine. (President of 
the Association.) 

American Law Institute 

Epwin R. Keepy, Philadelphia, Pennsylvania. (Professor 
of Law, University of Pennsylvania.) 

Association of American Law Schools 

Epwin M. Borcuarp, New Haven, Connecticut, Chairman. 
(Professor of Law, Yale University.) 

H. Mitton Cotvin, New Orleans, Louisiana. (Professor 
of Law, Tulane University.) 

Francis Deak, New York City. (Professor of Law, 
Columbia University.) 

MITCHELL FRANKLIN, New Orleans, Louisiana. (Professor 
of Law, Tulane University.) 

Ernst Freunp, Chicago, Illinois. (Professor of Law, 
Chicago University.) 

Mitton Hanpter, New York City. (Professor of Law, 
Columbia University.) 

ABert Kocourek, Chicago, Illinois. (Professor of Law, 
Northwestern University.) 

Rosert W. Mittrar, Chicago, Illinois. (Professor of Law, 
Northwestern University.) . 

Max Rapin, Berkeley, California. (Professor of Law, 
California University.) 

Josepu F, Repticn, Cambridge, Massachusetts. (Professor 
of Law, Harvard University.) 

Joun H. Wicmore, Chicago, Illinois. (Professor of Law, 
Northwestern University.) 

Hesse. E, YNtTEMA, Baltimore, Maryland. (Professor of 
Law, Johns Hopkins Institute of Law.) 


Owing to the recent reduction of 20% on all 
North Atlantic steamship lines the rates announced 
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for the Law Pilgrimage Tours will be correspond- 
ingly reduced. The Tour No. 1, which leaves New 
York July 23, and after the Hague Congress visits 
the shrine of St. Ives, patron Saint of the legal pro- 
fession, and the English Courts of Justice, occupy- 
ing some five weeks on land, which was originally 
announced at $785, will now show a corresponding 
reduction in cost. Further information on all tours 
can be obtained from the North Shore Travel Serv- 
ice, State Bank Building, Evanston, Illinois. 


Death of Judge Edward A. Armstrong— Members 
Who Have Recently Passed Away 


HILE the Executive Committee was in ses- 

sion at Washington word came of the death 
of a former member of that body and one of the 
leading members of the American Bar Association, 
Judge Edward A. Armstrong, of Lawrenceville, 
New Jersey. Judge Armstrong had served the 
Association for years as member of the General 
Council and, later, became Chairman of that body. 
This position carries with it ex-officio membership 
in the Executive Committee. He was also for many 
years the secretary of the Section on Public Utility 
Law, in which position he made a series of notable 
reports as to the course of judicial decisions on that 
subject. He was a familiar figure at the Annual 
Meetings and his solid contribution to the work 
and welfare of the Association was widely acknowl- 
edged. The Association was one of his major in- 
terests and he was persistent in his efforts to have 
it maintain its standards and live up to its declared 





ideals. His successful career is briefly summarized 
in the following article which appeared in the New 
York Times of May 3: 

“Judge Armstrong was born in Woodstown, 
Salem County, N. J., in 1858. After reading law 
in Camden, he began practicing in 1880. He was 
appointed to the Camden County Court in 1888, 
became presiding judge in 1897 and five years later 
retired from the bench to resume practice. He had 
served as a member of the State Board of Taxation 
Equalization for three years. Since 1911 he had 
been associate counsel for the Public Service Cor- 
poration of New Jersey. For years he was a mem- 
ber of the General Council of the American Bar 
Association and from 1926 to 1928 was the Council’s 
chairman. He long had advocated changes to im- 
prove the standards of the legal profession. 

“Other organizations to which Judge Arm- 
strong belonged were the New Jersey and the Cam- 
den County Bar Associations, the American Arch- 
aeological Association and the New Jersey and 
Pennsylvania Historical Societies. 

“Judge Armstrong had one of the finest collec- 
tions of Washingtoniana in the country. He was 
president of the Princeton Battlefield Association 
and took part in the movement to restore Rocking- 
ham, Washington’s headquarters at Rocky Hill, six 
miles from here. He held the rank of Major, retired, 
in the New Jersey National Guard. 

“He served in the New Jersey Assembly for 
four terms, beginning 1884. In 1885 and 1886 he 
was Speaker. 

“His clubs included the Camden, the Union 
League, the Lawyers’ and the Pennsylvania of 














DELAWARE TRUST BLDG. 





4 > , \ v 
@rporation Service @mpany 
OFFERS TO LAWYERS: 


APPROVED PRECEDENTS and forms for drafting Certificate of Incorporation, By-laws, Amend- 
ments, Mergers, Reductions of Capital, Dissolutions, Renewals and papers for registering Delaware 
corporations in any other State—based upon our 33 years’ experience. 


SPEED AND ACCURACY in carrying out every necessary step, under supervision of our ex- 
perienced officers, furnishing counsel with complete corporate records within the shortest space 
of time. i 


STATUTORY REPRESENTATION carried out systematically and accurately, thus maintaining 


for the client corporation a proper domestic legal status. 


SPECIAL FACILITIES for receiving instructions by telegraph or telephone (Wilmington 8305). 
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Publishes: DELAWARE CORPORATIONS AND RECEIVERSHIPS by Josiah Marvel 
5th Edition, 1932, by Christopher L. Ward, Jr. 


Periodical supplements, forming an integral part of the 
book, furnished gratis to all purchasers af this edition. 


DIGEST of Law, pamphlet on "Stock Without Par Value", forms 
and estimates of expense, will be sent to lawyers upon request. 


Cable Address CORPSERV. 


$5.00 Postpaid. 


WILMINGTON, DELAWARE 
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Philadelphia; the Republican, Lotos, Old Colony, 
Manhattan and Army and Navy Clubs, New York, 
and the Nassau of Princeton.” 

Judge Armstrong leaves a widow and one son, 
by his first marriage, United States Commissioner 
Wynn Armstrong, of Camden. A few days before 
his death Judge and Mrs. Armstrong celebrated 
their twenty-fifth wedding anniversary. 

President Thompson appointed the following 
committee to attend the funeral as representatives 
of the Association: Edward L. Katzenbach, Tren- 
ton, N. J., Edgar S. McKaig, Philadelphia, William 
A. Schnader, Philadelphia, Samuel H. Richards, 
Camden, N. J., H. R. Coulomb, Atlantic City, and 
A. M. Holding of West Chester, Pa. The interment 
took place on Wednesday, May 4, at Camden. 





Mr. Virgil H. Lockwood, of Indianapolis, Ind., 
a member of the Association for more than thirty 
years, died at Los Angeles, California, on May 2nd. 

Judge Frederick P. Cabot, of Boston, Mass., 
died in Boston in January of this year. Judge 
Cabot had been a member of the Association since 
1911. He served for years as the justice of the 
Boston Juvenile Court. 

Mr. Curtis E. McBride, of Mansfield, Ohio, a 
member of the Association since 1916, died in Mans- 
field on the 11th of April. 

Mr. Walter S. Hubbell, of Rochester, N. Y., 
who joined the American Bar Association in 1923, 
died in Rochester on January 1 of this year. 

Mr. Dewey C. Bailey, Jr., of New York City, 
died on March 24, 1932. Mr. Bailey became a mem- 
ber of the Association in 1930. 


Mr. Grover C. Desmond, member of the firm 
of Ryan, Desmond & Ryan, of Seattle, Wash., died 
in that city recently. Mr. Desmond was forty- 
seven years of age and had been a member of the 
Association since 1925. 

The JourNAL has received word of the death of 
three Des Moines (la.) members, Judge W. G. 
Bonner, Mr. George F. Henry and Mr. A. K. Stew- 
art. Mr. Henry and Mr. Stewart had been mem- 
bers of the Association for more than twenty years. 
Judge Bonner became a member in 1930. 


The State’s Duty to the Innocent Convicted of 
Crime 


The state should compensate innocent people who have 
been convicted of crimes, and should reform its criminal 
procedure to eliminate, so far as possible, the occurrence of 
such errors, says Professor Edwin M. Borchard of the Yale 
Law School, in presenting the results of his extended study 
of errors of criminal justice published by the Yale Uni- 
versity Press under the title “Convicting the Innocent.” 
In this book Professor Borchard presents a collection of 
sixty-five cases, mainly recent American cases and a selec- 
tion from a larger group, in which accused persons were 
convicted of crimes of which they were later proved inno- 
cent. He reports the case of Will Purvis, who was con- 
victed of murder in Mississippi in 1893 and sentenced to 
death. Purvis was taken to the scaffold and the trap was 
sprung, but the rope around his neck slipped and the crowd 
prevented an immediate second hanging. He escaped from 
prison, and after a gubernatorial election in which his case 
was an issue, his sentence was commuted to life imprison- 
ment. Finally in 1917 the real criminal was discovered. In 
Alabama, in 1928, Louise Butler was accused by her two 
small children of having murdered her elder daughter. She 
was convicted, as was her lover, of murder, and both were 
sent to the Alabama penitentiary for life. Within a week 
after sentence had been passed, the “murdered” girl was 
found living with relatives twenty miles from the scene 
of the “crime.” 


Arrangements for the Fifty- 
Fifth Annual Meeting 


Washington, D. C., October 10-15, 1932 


Section Meetings, Monday and Tuesday, October 
10 and 11. 


General Sessions, Wednesday, Thursday and Fri- 
day, October 12, 13, 14, 1932. 
Annual Dinner Saturday evening, October 15. 


HEADQUARTERS: Hotel Mayflower, Connecticut 
Avenue. 


Hotel accommodations are available as follows: 


Twin 
Single Double Beds 
(Foft 1 (For 2 (For 2 Parlor 
Person) Persons) Persons) Suites 
Carlton ....3$5-6-7 $8 $9-10 $15-20-25 
Hay-Adams }4 $6-8 $10 $12 and up 
Mayflower* $7 $9 $9-10-12 $17-18-22- 
24 for 2 per- 
sons ($2 less 
for 1) 
Powhatan $3.50-4-5 $6 $7-8 $12-15 
Raleigh ....$3.50-4-5 $5-5.50-6.50 $7-8-9 $12 
Shoreham .$5 $8 $12 $12-15 
Wardman- 
Park ...... $5 $7 $8 $10 and up 
Washington $5-6 $7-8 $8-10 $18 and up 
Willard ...54-5-6 $6-7-8 $8-9-10 $17 and up 


*The allotment of $5 and $6 single rooms has been 
exhausted. 

Reservations will be made at other Washington 
hotels upon request. 


Explanation of Type of Rooms 


A single room contains a single or double bed to 
be occupied by one person. A double room (same type 
as mentioned in preceding paragraph) containing a 
double bed may be occupied by two persons, at an addi- 
tional charge of $2.00. 

A twin-bed room contains two single beds to be 
occupied by two persons. A twin-bed room will not 
be assigned for occupancy by one person. 

A parlor suite consists of parlor and communicat- 
ing bedroom containing double or twin beds. Addi- 
tional bedrooms may be had in connection with parlor. 

Each and every room has tub and/or shower bath. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number and rate 
for rooms required, names of persons who will 
occupy the same, and arrival date, including definite 
information as to whether such arrival will be in 
the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Executive 
Secretary, 1140 North Dearborn Street, Chicago, IIli- 
nois. 


National Conference of Commissioners on 
Uniform State Laws 


The next Annual Meeting of the Conference will 
be held at the Hotel Mayflower, Washington, D. C., 
beginning Tuesday, October 4, 1932. Applications 
for hotel reservations should be made to the Executive 
Secretary of the American Bar Association, 1140 North 
Dearborn Street, Chicago, Illinois. 
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STOCK EXCHANGES 


Makes this great book the most complete and up to date work on the 
subject. The fact that within the past four months this book has been 
cited by the courts of California (twice), Maryland, Minnesota, New 
York (twice) and Pennsylvania is indeed a worthy tribute to its merit. 


one large volume 


twenty dollars 





THE LAW OF LEASES 
OF REAL PROPERTY 


second edition 
by 
Clarence M. Lewis 


Recognized more and more as a 
book indispensable to those en- 
gaged with Real Estate matters, 
this new, enlarged second edition 
won immediate approval. 


one volume twelve dollars 


THE PREPARATION OF 
WILLS AND TRUSTS 


by 
Daniel S. Remsen, R. H. Burton-Smith 
and Gerard T. Remsen 


In addition to being a revision of 
the well known book on Wills, this 
new edition is the first real law 
book on the important subjects of 
Living Trusts, Insurance Trusts, and 
Trusts of all kinds. 


one volume twenty dollars 
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AMERICAN LAW INSTITUTE HOLDS ITS TENTH 






ANNUAL MEETING 





Final Drafts of Remaining Parts of Contracts Considered and Announcement Is Made 
of Plans for Publication of Restatement of That Important Subject Early in Fall— 
Status of Restatements of Other Subjects Set Out in Report of Director William 
Draper Lewis—President Wickersham’s Address Suggests Restatement of 
Substantive Criminal Law—Chief Justice Hughes Makes Stirring Appeal 
to Members and the Bar Generally to Fight against Corrupting 
Influences in Administration of Justice — Various Tentative 
Drafts Presented and Considered—Subject of Conflict of 
Laws Nearing Completion—Large Attendance 





in the attendance or the interest manifested at 

the Tenth Annual Meeting of the American 
Law Institute, held at Washington, D. C. on May 
5, 6 and 7. It was a successful meeting in every 
respect. The reports of various officials showed the 
steady and sure progress made during the past year 
towards the present goal of the organization. The 
address of President Wickersham, with its sugges- 
tion that the time was apparently ripe for a state- 
ment of the fundamental criminal law, and that the 
technique developed by the Institute was particu- 
larly well suited for the task, pointed to yet further 
goals to be set in future. And the actual work ac- 
complished by the meeting in the consideration of 
tentative and proposed final drafts will compare 
favorably with the record of any previous one. In 
brief, the Washington meeting, like all its predeces- 
sors, bore witness to the continuous freshness, 
vitality and inspiration of a really great and con- 
structive idea. 

There was other testimony, of a different sort, 
to the position which the organization now occu- 
pies. It will generally be found, when an institution 
has attained a secure position of respect, confidence 
and influence in a particular field, that men of 
thought and action alike will welcome the oppor- 
tunity to make appeals at its meetings or functions, 
not only to the select group of its members, but also 
to a wider audience. The history of the American 
Bar Association of recent years illustrates the point. 
The stirring appeal of Chief Justice Hughes that 
the Bar with its special knowledge furnish the ex- 
pert guidance and determined leadership needed to 
keep the foundations of Justice secure against cor- 
rupting influences, illustrates the same point in the 
case of the American Law Institute. The brief 
banquet address of Hon. Samuel Seabury—in which 
he showed how the rule against self-incrimination 
and the principle of professional privilege are being 
prostituted to the protection of corrupt public offi- 
cials and public contractors—contained a message 
for all lawyers interested in their profession and in 
good government. 

“We are living in a time of many anxieties,’ 
to quote from the conclusion of the remarks of the 
Chief Justice; “But discouragement pays no divi- 


‘HE current depression failed to register either 
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dends. It is not a time for relaxing effort, but for 
redoubling it, for increased activity on every front. 
The influence of the members of this body pervades 
every community. Their special task in this or- 
ganization is a recondite one, but their interest in 
the administration of justice far transcends the 
limits of that task. While we are concerned with 
the higher realms of legal thought we cannot ignore 
problems, even more pressing, that concern the 
supremacy of law. What does it profit to attempt 
to perfect the superstructure, if the foundations are 
left insecure? How is society to protect itself 
against the corrupting influences which tend to 
render it impotent to perform its primary obliga- 
tions? That is the paramount problem of today. 
The Bar with its special knowledge has a grave 
responsibility to furnish expert guidance and de- 
termined leadership in dealing with this problem. 
The Bar has the capacity not only to instruct but 
to energize. It controls the needed leverage of 
acumen and experience. These are hard days, crit- 
ical days, but they are days in which it is worth 
while to live and toil,—stirring days! I give you my 
greetings and congratulate you upon your oppor- 
tunities.” 


The Big Accomplishment of the Year 


A culminating point in the history of the Insti- 
tute was furnished at this meeting by the announce- 
ment from President Wickersham and Director 
William Draper Lewis that arrangements have 
been made for publishing the first Restatement— 
that on Contracts—next September. Other Restate- 
ments will follow as rapidly as is consistent with 
thoroughness in the final revision of each work. 
The significance of beginning actual publication can 
hardly be overestimated. Mr. Herbert F. Goodrich, 
Adviser on Professional and Public Relations, very 
truly says in his report to the meeting: “Plans for 
the completion of the Restatement of Contracts and 
its early publication have been outlined in the re- 
port of Director Lewis. That is the big accomplish- 
ment of the current year of Institute history and 
surely it marks an important milestone in our prog- 
ress. With the completion of the code of Criminal 
Procedure and the appearance of our Restatement 
on Contracts we can talk in terms, not only of 
plans and problems, but of accomplishment.” Di- 
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rector Lewis speaks thus of “The Completion of 
the Work on Contracts” in his report: 


“During the past year we have allowed nothing to prevent 
the completion of the Restatement of Contracts. On the ad- 
journment of your Annual Meeting a year ago three things 
remained to be done: (1) the completion by the Reporter, Mr. 
Williston, and his Advisers of the work on the chapters relating 
to Impossibility and Illegal Bargains; (2) the completion by 
the Reporter for the Chapter on Remedies, Mr. Corbin, and the 
Advisers of those parts of that chapter which relate to specific 
performance and to the election of remedies; and (3) the final 
revision of the Drafts already published covering the entire 
Subject except these last chapters. All this work is now 
finished. 

“The work on Contracts was begun in June, 1923. The 
group working on the Subject has had thirty-four conferences 
each lasting from three to seven days. Each chapter has passed 
through several, some as many as five, and one as many as eight, 
Preliminary Drafts, the total number of Preliminary Drafts 
being sixty-eight. 

“In the fall of 1927 we determined to find out the best 
method of perfecting the Tentative Drafts by producing an Offi- 
cial Draft of the First Half of Contracts. This Draft was 
published in September, 1928. Though designated an Official 
Draft, we have always intended to revise it before the publica- 
tion of the Subject as a whole, and there is, therefore, before 
you for consideration a few suggested changes in that Draft. 

“Our work on the publication of the First Half of Con- 
tracts showed us that the most effective way to revise Tentative 
Drafts is (1) for the Reporter and his Advisers to produce a 
revision based on the discussions at our Annual Meetings, the 
criticisms and suggestions received from our members, the Co- 
operating Committees of State Bar Associations and others, as 
well as on their own further consideration of the Subject; (2) 
to place this revision before a conference of representatives of 
State Bar Associations; (3) to send the revised draft with any 
suggestions made at this conference of State Bar Associations 
to the Council for their specific consideration of each of the 
changes in substance and the more important changes in form; 
the net result of the entire process being submitted to you in 
the form of Proposed Final Drafts. This plan has been fol- 
lowed in the revision of the Draft known as the Official Draft 
of the First Half of Contracts and of Tentative Drafts Nos. 4 
to 10 inclusive which cover those parts of the Subject immedi- 
ately following the part covered by the Official Draft of the 
First Half of the Subject. 

“Under our By-laws (By-law No. 7): ‘No Restatement 
; . shall be published as having been approved by the In- 
stitute unless authorized by vote at a meeting of members and 
approved by a majority of all the members of the Council by 
a vote at a meeting of the Council or in writing.’ 

“The Council, impressed with the very great importance of 
beginning the systematic and reasonable regularity of publica- 
tion of the Restatement next September by the publication of 
Contracts, has arranged to hold a meeting of the Council prior 
to the final adjournment of your meeting so that the Council 
may approve of any changes in the Restatement of the Subject 
which you may make or ask you to further consider these 
changes so that every question relating to Contracts may be 
disposed of at this Meeting. 

For more than a year the Council has been aware of the 
fact that it would not be possible for us to have the final Chap- 
ters in the Restatement of Contracts presented for your con- 
sideration in Tentative Drafts, but that they must be first pre- 
sented in the form of proposed Final Drafts if an unfortunate 
and, it is submitted, unnecessary delay in beginning the regular 
publication of the Restatement was to be avoided. 

“Every precaution has been taken by the Reporters and 
their Advisers and the Council to have these Proposed Final 
Drafts of the last Chapters as perfect as possible. Furthermore, 
Preliminary Drafts of these sections were submitted to the Co- 
operating Committees of the State Bar Associations and dis- 
cussed at conference of their representatives in Chicago so that 
the Drafts come before you after having passed through an im- 
portant process which we employ for perfecting Tentative 
Drafts. 

“I cannot conclude this reference to the Restatement of Con- 
tracts without some mention of our indebtedness to the great 
lawyer who for the past nine years has devoted himself to his 
work as Reporter. The action of the American Bar Association 
at its meeting in 1929, in making Samuel Williston, for his work 
on the Restatement of Contracts, the first recipient of its gold 
medal for conspicuous service in the cause of American jurispru- 
dence, was a fitting acknowledgment of high achievement. To 
his acknowledged mastery of the Subject, more than to any other 








factor, is due that recognition as prima facie authority which the 
courts have already given the Tentative Drafts. 

“We are also greatly indebted to the scholarly work of Mr. 
Arthur L. Corbin of Yale, as Reporter for the difficult chapter 
relating to Remedies, and as Mr. Williston’s Special Adviser for 
all other parts of the work. 

“Mr. Williston himself would be the first to acknowledge 
the value of the help he has received from his Advisers indi- 
vidually and as a group and to tell you, what as the presiding 
officer of their conferences I know to be true, that the Restate- 
ment of Contracts as it is today is the result of their generous 
co-operation with him to make their common work as perfect 
as possible.” 


State Annotations to Contracts 


Speaking of the State annotations to this Re- 
statement of Contracts—a feature which will make 
it specially helpful to the lawyers—Mr. Goodrich 
says in his report: 


“Now that Contracts is almost ready to print, the very 
practical question arises: how many sets of State annotations 
will be ready to make their appearance along with the Restate- 
ment of Contracts? 

“In endeavoring to forecast an answer to the question a 
word of caution is so obvious that it is hardly necessary. Every- 
one who has ,had any experience in the preparation of manu- 
script, whether general or technical, knows the last minute 
difficulties which beset completion of such an undertaking. This 
difficulty is accentuated in the case of these local annotations. 
The work is group work and division of responsibility neces- 
sarily causes additional delays. It must be recognized, there- 
fore, that any plans we make or forecasts we announce must be 
subject to a number of ‘ifs,’ ‘ands’ and ‘buts.’ 

“It would be interesting to set out a State by State progress 
of the work done in preparation of annotations in Contracts. 
The recital would be full of incidents of unselfish, disinterested 
and intelligent service in a public cause. In many States the 
workers are making the study purely as a public contribution. 
In none of them are they being paid such an amount that pecu- 
niary reward is any adequate recompense for the time and effort 
involved. Such State by State enumeration would, however, 
carry this report beyond the limits of the attention it can 
receive at a meeting packed full of important matters to be 
considered. In the list below the States are arranged with 
reference to the progress of annotations work in a three-fold 
classification : 

“1. In the first group are the States where progress thus 
far and the rate at which it is going forward are such that it 
may reasonably be expected Contracts annotations will be ready 
to accompany the Restatement when published. 

“In this group are: Alabama, California, Colorado, Connec- 
ticut, Florida, Georgia, Illinois, Iowa, Kansas, Kentucky, 
Louisiana, Maryland, Massachusetts, Michigan, Mississippi, 
Montana, Nebraska, Idaho, New Hampshire, New York, Ohio, 
Pennsylvania, Rhode Island, Tennessee, Texas, Virginia, Wis- 
consin, Wyoming. 

“2. In the second group are the States where work is 
satisfactorily in progress, but for one reason or another it prob- 
ably will not be ready as soon as the Restatement makes its 
appearance. 

“In this group are: Delaware, Indiana, Minnesota, Mis- 
souri, Nevada, New Jersey, North Carolina, North Dakota, 
South Dakota, Oklahoma, Oregon, South Carolina, Utah, Ver- 
mant, Washington, West Virginia. 

“3. In the third group are States where there is not yet 
such organization for the work that any -date can be set for 
its expected production. 

“In this group are: 
Mexico. 

“It is not physically possible to keep in touch with prog- 
ress in every State on a week to week basis and corrections 
will be made in the list when further information becomes 
available.” 


Arizona, Arkansas, Maine, New 


In the business sessions of the Institute the 
tentative and proposed final drafts of Restatements 
mentioned in the program printed in the May 
JOURNAL were all considered. The text was given 
the customary attention, section by section, the Re- 
porter taking the platform to answer questions and 
make such explanations of difficult or disputed 
points as he thought necessary. At the conclusion 
of the meeting the Proposed Final Drafts of Con- 
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tracts covering Impossibility, Illegal Bargaining, 
Specific Performance and Election of Remedies, and 
certain “Suggested Changes of Importance in the 
Official and Tentative Drafts of the Restatement of 
Contracts,” had been approved, subject to such 
minor changes as had been suggested and adopted 
at the meeting. Proposed Final Draft No. 3, of 
Conflict of Laws, covering the subject of “Wrongs,” 
was also approved, but Proposed Final Draft No. 4, 
which is the Chapter on “Administration of Es- 
tates” in Conflict of Laws, was referred for such 
revision as might be found necessary in view of the 
series of recent decisions of the United States Su- 
preme Court, beginning with Frick vs. Pennsyl- 
vania and ending with First National Bank of Bos- 
ton vs. the State of Maine. Prof. Williston, Re- 
porter for Contracts, and Prof. Beale, Reporter for 
Conflict of Laws, answered questions as to the 
Proposed Final Drafts on those subjects. 


Proposed Statute on Double Jeopardy 


The first of the Tentative Drafts to be taken 
up was Administration of the Criminal Law No. 2, 
covering the subject of “Double Jeopardy.” Pro- 
fessor Mikell, of the University of Pennsylvania 
Law School, is the Reporter on this subject, which, 
as might well be imagined, aroused a good deal of 
interest. The principle followed in the text, as 
stated in the introductory note to the Tentative 
Draft, was “that only an acquittal or conviction— 
not jeopardy of conviction or punishment—is a bar 
to a second prosecution for the same offense.” This 
interesting note continues, in part: 


“In the constitution of one state there is a provision that 
no person shall after conviction or acquittal of an offense be 
again prosecuted for the same offense. The provision in seven 
other states is that no person shall ‘after acquittal’ be again 
prosecuted. In thirty-five states, and in the Constitution of 
the United States, the provision reads ‘No person shall be 
twice put in jeopardy .’ for the same offense. In five 
there is no constitutional Provision on the subject. The prin- 
ciple embodied in the maxim ‘nemo debet bis vexari’ is common 
to all advanced systems of law and applies alike to civil and 
criminal suits. In England this principle took form in the 
plea of ‘res judicata’ in civil suits and the pleas of ‘autre fois 
acquit’ and ‘autre fois convict’ in criminal prosecutions. 
Whether on the civil or criminal side, it was essential to the 
efficacy of the plea that a judgment had been rendered in the 
former action. There was no plea of ‘double jeopardy’ known 
to the common law, and no principle of the common law that 
anything short of conviction or acquittal in a criminal action 
was a bar to a second prosecution for the same offense. 

“The phrase ‘twice in jeopardy for the same offense,’ found 
in the constitutions of some of our states, was not unknown 
to the language of English cases and text writers. Thus 
Blackstone says —‘1. First, the plea of autre fois acquit or a 
former acquittal, is grounded on this universal maxim of the 
common law of England that no man is to be brought into 
jeopardy of his life more than once for the same offense 
and hence it is allowed as a consequence that when a man 
is once found not guilty upon any indictment or other prosecu- 
tion before any court having competent jurisdiction of the 
offense he may plead such acquittal in bar of any subsequent 
accusation for the same crime.’ It seems most likely that the 
framers of the constitutions that contain the phrase ‘twice 
in jeopardy’ used it with its common law meaning, viz., after 
conviction or acquittal. The courts, however, have given it 
a much broader meaning, and have held that a person is ‘in 
jeopardy’ as soon as a jury has been impaneled, or been sworn, 
or been ‘charged’ with the prisoner, and that after that the 
defendant cannot be tried again. 

“Of course, the courts have introduced exceptions to the 
rule; the practical administration of the law required it and 
hence the rule has come to be that the prisoner may be tried a 
second time though he has been ‘in jeopardy’ on the swearing of 
the jury, if ‘necessity’ requires a discharge of the jury, though, 
as pointed out by Mr. Justice Washington, the constitution makes 
no exception of necessity. ‘Necessity’ now covers a number 








of different matters including the inability of the jury to agree. 
It is not clear why the courts selected the swearing of the 
jury as the point in the proceedings at which the defendant 
came in jeopardy rather than at arraignment, or plea, or even 
at the finding of an indictment. It would seem to be more 
reasonable to hold that he was not in jeopardy until the evi- 
dence had shown a prima facie case against him, for there would 
be no danger of conviction until that point. . 
State’s Right to New Trial on Defendant’s 
Acquittal 


The section in the draft providing that “where 
the defendant has been acquitted, and in the course 
of the trial a material error has been made to the 
prejudice of the State the State shall be entitled to 
a new trial” was the focus of attention for quite 
a while. Reporter Mikell admitted it was a radical 
departure from the present practice, but defended 
the section on the grounds of logic and justice alike. 
He pointed out that a new trial, secured by the 
State on appeal because of error resulting in ac- 
quittal in the lower court, could not be regarded as 
a second prosecution for the same offense; it was 
merely a continuation of the original prosecution. 
In reply to a question from the floor, he stated that 
Connecticut is the only State in the Union in which 
the State may, after an acquittal, secure a new 
trial for errors in the first prejudicial to the State. 
Various other sections of the draft provoked com- 
ment and suggestion, which will be considered by 
the Reporter in preparing the Proposed Final Draft 
for presentation at a later meeting. 

Tentative Draft No. 3, of the Restatement of 
Business Associations, was next considered. It 
covered the subjects of “Creation of Shares by 
Transactions Prior to Incorporation,” “Creation of 
Shares by Transactions Subsequent to Incorpora- 
tion,” and “Post-Incorporation Contracts for the 
Future Creation of Shares.” William Draper Lewis 
is the Reporter on this subject and Prof. Alexander 
H. Frey, of Duke University Law School, is Special 
Adviser. In the discussion of the first division 
some of the members apparently had difficulty in 
following the Reporter’s method of approach 
whereby “a pre-incorporation subscription is re- 
garded as an offer to a group who are, or will be, 
associated in the formation of an identifiable cor- 
poration, the condition of the offer being that it 
cannot be accepted until the corporation is formed 
and then only by the corporation.” Another portion 
of the draft which particularly provoked discussion 
was sub-section 2 of Section 107. The section in 
question deals with the “Right of the Corporation 
to the Subscription Price” and the subsection pro- 
vides that “a corporation will have been formed 
within the meaning of this Section if there has been 
sufficient compliance with the statutory provisions 
to form an association having the legal incidents of 
a corporation for profit, even if irregularities in the 
proceedings to obtain incorporation render it sub- 
ject to quo warranto proceedings.” Some of the 
comments from the floor reflected the views of cer- 
tain members of the Council of the Institute, who 
believe that the subsection should be worded in an 
exactly opposite sense. 


“Proximate Cause” and “Substantial Cause” 


Consideration of Torts, Tentative Drafts Nos. 
8 and 9 followed. The first continued the subject 
of “Negligence” and covered “Prevention of Assist- 
ance, Gratuitous Services and Undertakings, and 
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Physically Dangerous Emotional Disturbances ;” 
and “The Causal Relation Necessary to Responsi- 
bility for Negligence. Cause and Rules Limiting 
Liability.” Prof. Francis H. Bohlen, the Reporter, 
contributed his customary  illuminative  clarifica- 
tions. He had not gone far before it was evident 
that an old acquaintance, viz. the term “proximate 
cause,” had been ruthlessly abandoned. The rea- 
sons for this radical change in terminology are set 
forth in a note which appears in the appendix to the 
Restatement. It follows, in part: 


“The principles and rules stated in this chapter have been 
traditionally regarded as part and parcel of the question of 
‘proximate causation.’ It is, therefore, necessary to explain 
why the traditional method and the customary words ‘proximate 
cause’ have been abandoned. There are two principal reasons 
for this. The first is that ‘proximate’ in its accurate meaning 
denotes the nearest or, at the least, the very near. This has 
occasionally led to an undue restriction of liability to those 
effects which are first produced by the actor’s negligence. 
Usually, however, the term ‘proximate cause’ is used as hav- 
ing no relation to nearness in point of time, space or sequence 
of events. As it is customarily used it denotes the fact that 
for one reason or another the sequence of events through 
which a defendant's conduct operates to bring about a plaintiff's 
injury is such as to make it proper to hold the defendant 
liable. The word ‘remote’ is used to express the antithesis of 
the meaning thus given to ‘proximate.’ If the sequence of 
events is such as for any reason to make it improper to hold 
the defendant liable, the court will often hold a particular 
result a ‘remote’ consequence, although it is nearer in time, 
place and sequence of events to the defendant’s negligence than 
is the result of some other act of negligence which in another 
case is held to be a ‘proximate’ consequence. 

“The second reason is as follows: It seems highly desir- 
able to separate those questions which are usually to be left 
to the jury from those questions over which the court has 
exclusive control. It is perhaps even more desirable to simplify 
the process of instructing juries as to the considerations which 
should determine their decision on the questions which. are 
left to them. A scrutiny of the cases shows the utmost con- 
fusion. This is largely due to failure to discriminate between 
two very different questions. The first is whether the de- 
fendant’s act has caused the plaintiff's harm, using the term 
‘cause’ not in its philosophic sense as meaning any event with- 
out which the injury would not have happened but as indicat- 
ing an event which is regarded by ordinary men as a cause. 
This is a matter which very often depends upon the particular 
circumstances of the particular case and as such is and should 
be left to the jury. No definite formula can be drawn up to 
determine what is a cause in this sense. No more satisfactory 
method of submitting this question to a jury has been sug- 
gested than that adopted by the Restatement, Section 306, in 
which it is made decisive that the actor's negligence is a 
substantial factor in bringing about the other’s injury. The 
term ‘substantial,’ while not a term of precise definition, con- 
veys to the mind of ordinary men, such as compose the jury, 
an idea sufficiently clear to enable them to perform their 
function. 

“On the other hand, even though the conduct of the actor 
is a substantial factor in bringing about the other’s injury and 
is thus, in the popular sense, a cause thereof, he may be pro- 
tected from liability by legal principles or rules which limit 
his responsibility short of requiring him to answer for every- 
thing of which his conduct is a substantial cause. Thus, the 
innocent or wrongful character of the intervening act of a 
third person or its foreseeability or unforeseeability may be 
decisive in determining. the liability or non-liability of the 
negligent actor. This is so although the quantum of effect 
which the intervening act contributes to the resultant injury 
is the same irrespective of whether it is innocent or guilty, 
foreseeable or unforeseeable. All of these rules and principles 
restrict liability because of the particular manner in which 
the injury is brought about. As such they have relation to 
the subject of cause and have no relation to the negligence or 
non-negligence of the defendant’s conduct, which is determined 
as of the time when it takes place and is not affected by its 
subsequent course of events. These rules and principles, being 
legal rules and principles, are matters within the sole and 
exclusive control of the courts. It is believed that the 
proposed treatment of the subject will tend to simplify the 
task not only of the trial judge but also of the appellate 
courts by sharply distinguishing between actual cause using 









that term in its popular sense and legal rules which restrict 
liability even though there be actual cause. . 

Tentative Draft No. 9 of the Restatement of 
Torts dealt with the following: “Part V. Invasions 
of Interests of Exclusive Possession of Land. 
Chapter 2, Privileges to Enter and Remain on 
Land. Topic A, Privileges Arising Out of a Trans- 
action Between the Parties or their Predecessors. 
Title I, Consent. Title II, Privileges Based on 
Past Consent (Irrevocable License). Title IIf, 
Privileges Derived from the Actor’s Interest in the 
Land.” Mr. Edward S. Thurston, of the Harvard 
University Law School, is the Reporter for the 
Chapter presented at this meeting. Consideration 
of Tentative Draft No. 3 of the Restatement of 
Trusts, continuing the subject of “The Administra- 
tion of the Trust,” and dealing with the “Powers of 
the Trustee” and “Remedies of the Beneficiary and 
Liabilities of the Trustee,” followed. Prof. Austin 
W. Scott, of the Harvard University Law School, 
is Reporter for this subject. The final Tentative 
Draft considered was Agency No. 7, covering 
“Duties and Liabilities of Agent to Principal” and 
“Contractual and Quasi-Contractual Duties and 
Liabilities” of Principal to Agent. Prof. Warren 
A. Seavy, of the Harvard University Law School, 
is the Reporter for this field. In the case of all the 
Tentative Drafts, the suggestions made from the 
floor were duly noted by the Reporters with a view 
to further revision of the work. 

Reports of the treasurer, George Welwood 
Murray, of the Director, William Draper Lewis, 
and of the Adviser on Professional and Public 
Relations, Herbert F. Goodrich, were presented at 
the first session, on the morning of May 5. 


Report of Director Lewis Gives Present Stage of 
Various Restatements 


Director Lewis’s report set forth in detail the 
work on the Restatements during the past year and 
gave the stage which has been reached in the vari- 
ous subjects. The Council, he stated, expects to be 
able to submit a complete Proposed Final Draft of 
Agency for the consideration of the Institute a year 
from now— which means that the Restatement of 
this subject is scheduled for publication in the fall 
of 1933. It is hoped to present for consideration 
next year a Tentative Draft on the Formation of 
the Corporation, thus completing the Tentative 
Drafts of what may be termed the first division of 
the part of Business Associations relating to cor- 
porations. The other drafts in this division which 
have already been presented deal with “Pre-Incor- 
poration Subscriptions” and “The Creation of 
Shares by Transactions Subsequent to Incorpora- 
tion.” 

“Like Property,” the Report continues, “Busi- 
ness Associations, including as it does, corporations 
for profit, common law joint stock companies and 
business trusts, is far too large to be completed in 
a reasonable time by one group. As we complete 
other Subjects on which we are now at work, the 
work on Business Associations must be reorganized 
so that more than one group will be engaged in its 
prosecution.” 

Speaking of Torts, the Report states that this 
subject has a history which contains points of re- 
semblance to that of Business Associations. As 
planned the subject will ultimately contain five divi- 
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sions—Intended Harms, Unintended Harms (Negli- 
gence), Deceit, Defamation and Interference in 
Business Relations. Next year it is hoped to sub- 
mit for consideration all or nearly all of the re- 
mainder of the two first divisions of Torts, each of 
which will ultimately appear as a separate volume 
of the Restatement. 

Work on the Restatement of Trusts, the Di- 
rector states, was begun in January, 1927. Tenta- 
tive Drafts submitted previous to the meeting cov- 
ered “The Creation of a Trust,” “The Trust Prop- 
erty,’ “The Trustee and the Beneficiary,” “The 
Transfer of the Interest of the Beneficiary,” and the 
first part of the Chapter on “The Administration 
of the Trust.” The Draft submitted for considera- 
tion at the meeting dealt with “The Powers of the 
Trustee” and “The Remedies of the Beneficiary and 
Liabilities of the Trustee.” “The chapters which 
have yet to be completed,” the Report continues, 
“are those on the Liabilities to Third Persons, the 
Liabilities of third Persons and The Termination of 
the Trust. There will also be chapters on Charitable 
Trusts and Resulting Trusts. Whether Construc- 
tive Trusts should be part of the volume on Trusts 
or be more closely related to Quasi-Contracts has 
yet to be finally determined.” 

The work on the first division of Property— 
which deals with Estates—was completed a year 
ago, except for certain revisions, the Report states. 
“The remaining divisions as planned are Future In- 
terests, Rights and Privileges of Owner of Land as 
to Physical Use, Conveyancing and Landlord and 
Tenant. Perhaps the most difficult of these is that 
relating to Future Interests. Mr. Richard R. 
Powell, who followed Mr. Harry A. Bigelow as 
Reporter for the first division of the Subject, has 
been appointed Reporter for this division and he 
and his Advisers have already gone a long way to- 
ward preparing for your consideration next year 
the first part of this difficult matter.” 


Reasons for Time Taken on Conflict of Laws 


Speaking of the work on Conflict of Laws the 
Report says, “a few words should be said showing 
the reason for the time taken on the revision of the 
Tentative Drafts and explaining the present status 
of the chapter on Administration.” It continues: 


“The Subject Conflict of Laws is not only one which pre- 
sents many questions inherently difficult, but, unlike Contracts, 
Torts and Trusts and some of the other Subjects which we 
have undertaken for Restatement, it is one on which compara- 
tively little previous high-class juristic work had been done. 
Although a subject of great practical importance in the United 
States with our forty-eight separate States, it has not been 
as long taught or as well taught in our law schools as the 
other Subjects referred to. Thus the work on the Restate- 
ment in a greater degree than that on the Restatement of most 
other Subjects is pioneer work. ce 

“As if the paucity of prior juristic work on the Subject was 
not a sufficient source of trouble, Conflict of Laws is a subject 
which cuts across all law. There are necessarily chapters on 
Contracts, Wrongs, Property and Corporations and in dealing 
with each we have to eliminate differences with the Reporters 
of those Subjects, not only in the use of words and expressions, 
but sometimes also differences in substantive law. Is there 
any wonder, therefore, that while the Tentative Drafts of all 
the chapters, except that on Administration, were finished 
three years ago, the Reporter and his Advisers as well as the 
members of the Council welcomed the advice of those experi- 
enced in matters pertaining to the publication of law books 
that the regular issuance of the volumes of the Restatement 
should begin with Contracts. We needed more time to per- 
fect the Restatement of Conflict of Laws than perhaps any 





other Subject on which we are engaged and we have taken 
and are still taking the necessary time. 

“What I have said will also enable you to understand the 
history of Chapter II on the Administration of Estates. The 
principal matter in this Chapter is the Administration of Estates 
of Decedents, though as planned, it will ultimately contain some 
sections on Receiverships and on Guardianships. . . . To the 
inherent difficulties pertaining to a clear and correct statement 
of the law of other parts of Conflict of Laws we have added 
in this Chapter II the usual difficulty in setting forth rules of 
administration. The cases are comparatively few and the 
language of some of the opinions conflicting and hardly to be 
reconciled with daily practice.” 

The Report continues with a summary of the 
work of the Institute on Criminal Justice, subse- 
quent to the completion of the Code of Criminal 
Procedure, in which it refers to the Act relating to 
Double Jeopardy as representing “the results of the 
first constructive work ever done on this subject.” 
It concludes with a reference to the Report of the 
Joint Committee of the American Bar Association, 
the American Law Institute and the Association of 
American Law Schools on Criminal Justice. 

The Report of Herbert F. Goodrich, Adviser on 
Professional and Public Relations, showed encour- 
aging progress of the Institute and its work in pro- 
fessional recognition; gave the situation with re- 
spect to the local annotations of the various sub- 
jects which have already reached the stage for this 
sort of professional cooperation; spoke of confer- 
ences with the American Law Institute Publishers 
concerning technical details of the publication of 
the Restatements; mentioned the helpful recogni- 
tion of the Code of Criminal Procedure by Bar 
Association Committees and by commissions in vari- 
ous States; and concluded with a list of articles 
showing the gratifying extent to which the pro- 
fession was being kept informed of the Institute’s 
work. ; 

Features of the first session were of course the 
addresses of President Wickersham and Chief Jus- 
tice Hughes, both printed in full in this issue; also 
the election of eleven Council members to fill the 
places of eleven whose terms had expired, the fol- 
lowing being chosen. Benjamin N. Cardozo, Vice- 
President of Institute and Associate Justice of the 
United States Supreme Court; Frederick F. Faville, 
Judge of the Supreme Court of Iowa; William I. 
Grubb, Federal District Judge, Alabama; William 
Brown Hale, Chicago; Learned Hand, Federal 
Judge, New York; Orrin K. McMurray, Dean 
of the University of California Law School; Em- 
mett N. Parker, Judge of Washington State Su- 
preme Court; William D. Mitchell, Attorney Gen- 
eral of the United States; Edgar Bronson Tolman, 
Editor-in-Chief of AMERICAN Bar ASSOCIATION 
JournaL; George W. Wheeler, retired Chief 
Judge of Connecticut ; George W. Wickersham, for- 
mer Attorney General of the United States, Chair- 
man of President Hoover’s Committee on Law 
Observance and Enforcement, and President of the 
American Law Institute. 

At the dinner on Saturday night speeches were 
made by Hon. Joseph C. Hutcheson, Jr., Judge U. 
S. Circuit Court of Appeals, Fifth Circuit; Dr. G. J. 
Laing, Dean, The Division of Humanities, Uni- 
versity of Chicago; and Hon. Samuel Seabury, 
President of the New York State Bar Association. 











ADDRESS OF CHIEF JUSTICE HUGHES* 





R. PRESIDENT, Members of the Institute, and 
Distinguished Guests: The other day, I 
received a letter from a small boy who said 

that his teacher had told him to get some informa- 
tion, and he wrote to ask if I had any. He did not 
say on what subject,—anything in stock would 
serve. Perhaps you are equally considerate. At 
least you may be willing to hear how the branch of 
the Government that has neither purse nor sword 
is getting on. An eminent teacher and writer re- 
cently said that “the Court must be watched to see 
what it is doing.” I entirely agree with that senti- 
ment and I have had the impression that this impor- 
tant duty has not been neglected. Perhaps in a 
perfect State, there would be no court of last re- 
sort but judges and their critics would serve in 
rotation in perennial reviews of each other’s work, 
and both would thus find their paradise in a con- 
tinuous process of restatement. Short of the real- 
ization of that dream, your experience in this Insti- 
tute may demonstrate the advantage of matching 
the uncertainties of judges with the uncertainties 
of law professors so that both may find relief. 

In reporting upon the work of the year I may 
remind you that, when normal conditions obtain, 
progress in the courts may lie not so much in get- 
ting ahead as in not falling behind. We are main- 
taining our standard in the Supreme Court. When 
we concluded the hearing of arguments last week, 
we had heard all cases that were ready for argu- 
ment at this Term. These included all cases in 
which jurisdiction had been noted, or certiorari had 
been granted, prior to April 11th of this year, with 
the exception of one case which had been continued 
on stipulation of counsel. The Court took two cases 
on submission on April 28th in which certiorari was 
granted as late as April 18th. There are at this 
moment only twenty-one cases on the docket in 
which there has been a notation of jurisdiction 
under the rule or certiorari has been granted. And, 
as I have said, these are cases (with but a single 
exception) in which that action has been taken 
within the past four weeks and the briefs on the 
merits have not yet been filed. In this summary, I 
have referred to separate controversies, and not to 
case numbers, as often two or more numbered cases 
involve but a single controversy. If, for a com- 
parison of Terms, we take the total cases by num- 
bers, it appears that, thus far, we have disposed of 
775 cases during the present Term, as compared 
with 698 cases at a corresponding date last Term. 
Of these, disposition has been made of 237 cases on 
the merits and 538 cases on petitions for certiorari, 
as against 231 cases on the merits and 467 on peti- 
tions for certiorari for the same period of last Term. 
There remain, of course, a very large number of 
petitions for certiorari which await submission on 
completion of papers, and doubtless many of these 
will be submitted and acted on before the Term 
closes. 

I may mention one matter which seems to de- 
serve attention. Provision has been made for a 
hearing by three judges in a Federal District Court 
when it is sought to restrain the enforcement of a 
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state statute. Appeals in such cases lie directly to 
the Supreme Court from orders granting or deny- 
ing an interlocutory injunction, as well as from final 
decrees granting or denying a permanent injunc- 
tion. In a large proportion of these cases the ques- 
tion is not to be determined on the mere face of the 
statute assailed, but in the light of the application 
of the statute to the facts. Accordingly, the Dis- 
trict Court in the exercise of judicial discretion may 
grant or withhold an injunction pending final hear- 
ing. Upon appeals from such interlocutory orders, 
it is an established rule to consider only the ques- 
tion whether the three judges sitting in the District 
Court have abused that discretion. Notwithstand- 
ing this rule, it not infrequently appears that, with- 
out proceeding to final hearing, the party against 
whom the interlocutory order runs seeks to obtain 
a ruling on the merits from the Supreme Court. 
Several times during the present Term we have in- 
terrupted the argument on such appeals to direct 
attention to the point that the only question before 
the Court with respect to such an interlocutory 
order was that of abuse of discretion in dealing with 
the matter pending the final hearing. The Supreme 
Court should not, and does not, determine such 
cases piecemeal. If there is no dispute as to the 
facts, there is no reason why the case should not 
go at once to final decree. If there is controversy 
as to the facts, these are manifestly open to re- 
examination and further disclosure upon the final 
hearing, and the merits await determination accord- 
ingly. In this highly important class of cases it is 
desirable that final hearings should be expedited and 
that the delays incident to futile appeals from inter- 
locutory orders should be avoided. 

This year will be especially memorable in the 
history of the Supreme Court because it marks the 
retirement of Justice Holmes, beloved and revered, 
thus bringing to a close a career unique in judicial 
annals, and the coming of Justice Cardozo in the 
full tide of exceptional powers. He, like Justice 
Roberts, the last preceding appointee, comes to the 
Court wearing the honors of distinguished labors 
in this Institute. What a shifting scene the Su- 
preme Court, despite security of tenure, presents! 
No one is now upon that Bench who extended to 
me a welcoming hand when I took the oath as As- 
sociate Justice a little over twenty-one years ago. 
Then we were mourning the recent loss of Justice 
3rewer and of Chief Justice Fuller, and since that 
date two Chief Justices have begun and completed 
their service and there have been twelve appoint- 
ments of Associate Justices. But with all these 
changes, and despite differences in points of view 
and conflicts of opinion, one unceasing purpose 
runs,—to maintain the integrity of a constitutional 
system designed to keep government within its as- 
signed limits and, in the interest of an ordered 
liberty, to establish the rule of reason, recognizing 
and applying declared principles. 

I agree that the fear of a concept is the be- 
ginning of wisdom, but the establishment and en- 
forcement of principles is the necessary recourse of 
wisdom in withstanding the folly of unbridled 
power. I believe that the work of the American 
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Law Institute is at this time the most important 
conservator of this essential process. Improved 
methods of legal study, most diligently prosecuted 
in centers of expanding influence, and the multiplied 
opportunities for research and criticism, tend to 
create, notwithstanding our doctrine of respect for 
judicial precedents, an ultimate court of review in 
the collective judgment of experts. But to ascer- 
tain that judgment, as a collective judgment and 
not a mere series of tangential opinions, to be as- 
sured that such a judgment exists, to give it form 
and effectiveness, requires the collaboration and the 
intensive, self-critical work of a body competently 
organized and continuously active. Such a body is 
your organization, at once monitor, inspirer and 
prophet. While you have found that restatements 
must be restated, and that tentative drafts must 
be followed by more tentative drafts in the arduous 
quest for agreement, and that finality on important 
subjects may not be attained without dissent, your 
patient persistence affords the most gratifying as- 
surance of the maintenance of sound standards of 
judicial work and that we are not to be given over 
to either confusion or caprice. 

We are living in a time of many anxieties. But 
discouragement pays no dividends. It is not a time 





for relaxing effort but for redoubling it, for in- 
creased activity on every front. The influence of 
the members of this body pervades every com- 
munity. Their special task in this organization is 
a recondite one, but their interest in the adminis- 
tration of justice far transcends the limits of that 
task. While we are concerned with the higher 
realms of legal thought we cannot ignore problems, 
even more pressing, that concern the supremacy of 
law. What does it profit to attempt to perfect the 
superstructure, if the foundations are left insecure? 
How is society to protect itself against the corrupt- 
ing influences which tend to render it impotent to 
perform its primary obligations? That is the para- 
mount problem of today. The Bar with its special 
knowledge has a grave responsibility to furnish ex- 
pert guidance and determined leadership in dealing 
with this problem. The Bar has the capacity not 
only to instruct but to energize. It controls the 
needed leverage of acumen and experience. These 
are hard days, critical days, but they are days in 
which it is worth while to live and toil,—stirring 
days! I give you my greetings and congratulate 
you upon your opportunities. 





ADDRESS OF PRESIDENT WICKERSHAM* 





R. Curer Justice, Members of the American 
M Law Institute and Distinguished Guests: 

The most conspicuous incident in our history 
during the last twelve-month was the appointment 
of Benjamin N. Cardozo, a member of the Council 
and Vice-President of this Institute, as Associate 
Justice of the Supreme Court of the United States. 
There are now four members of that august tribunal 
who have been taken from our Council. I should 
like to suggest to the President of the United States 
that when future vacancies occur in the Supreme 
Court, he could do no better than to fill them by 
selection from the Council of this Institute. The 
illustrious Chief Justice, who was himself one of 
the four members of our Council to be promoted to 
the great National Court, has graciously come here 
to address us today, following the precedent set by 
his distinguished and lamented predecessor, Chief 
Justice Taft. I am happy to say that Mr. Justice 
Cardozo has consented to remain a member of our 
Council, as has Mr. Justice Roberts. We have had 
one resignation from the Council, namely, that of 
Judge Nott, who, for personal reasons, has deemed 
it necessary to retire. The relentless flight of time 
is brought to our attention by the fact that the 
terms of one class of eleven members of the Council 
who were elected nine years ago expire at this 
meeting, and their successors must be chosen to 
serve a like period. Five members of this outgoing 
class were members of the original board chosen at 
the organization of the Institute, and four others 
were elected in February, 1924, when the number 


*Delivered at the Tenth Annual Meeting of the American I.aw 
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of the Council was increased from 21 to 33. Judge 
Nott was a member of the Class of 1935, and the 
vacancy created by his resignation must be filled 
by the election of a member to serve until that year. 

The past year has been one of intense effort in 
pushing forward the program which was outlined 
to you at the last annual meeting. As the Director 
stated to the Council in December, 1930: 

“The next two years are critical years in the work of the 
Restatement. They should witness the completion of the sub- 
jects Contracts, Conflict of Laws, Agency, Trusts, the greater 
part of the first two volumes of Torts, as well as the beginning 
of the publication of the final volumes of the Restatement.” 

This program may not be completely realized, 
because the work of final revision of these Restate- 
ments necessarily is taking more time than was an- 
ticipated. Nevertheless, it is confidently expected 
that the final and complete Restatement of the Law 
of Contracts will be published early next autumn, 
and that the Restatements of other subjects will fol- 
low as rapidly as is consistent with thoroughness 
in the final revision of each work. 

There have been unexpected delays in the com- 
pletion of the Restatement of Conflict of Laws, 
partly due to the effect of a somewhat epoch-making 
series of decisions by the Supreme Court of the 
United States, which necessitated a restudy of the 
effect of the principles established by them regard- 
ing the situs of personal property, tangible and in- 
tangible, both with respect to administration and to 
devolution of ownership. It is important that the 
work be pushed to completion and publication as 
early as possible, but it is more important that 
when it is published, it shall be so perfect as to 
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withstand the most searching, competent profes- 
sional criticism. 

At our last annual meeting, reference was made 
to a conference between representatives of the Amer- 
ican Bar Association, the Association of American 
Law Schools and the Institute, with respect to a 
plan for preparing a model Penal Law. 

The Director will submit a report of progress 
on that subject. The time would seem to be 
peculiarly ripe for this work. It would seem natural 
that a period of great industrial depression and at- 
tendant want should be characterized by an unusual 
amount of such crimes as theft, robbery, and other 
attacks upon property. Yet as a matter of fact, all 
reports indicate that the great army of the unem- 
ployed—estimated as numbering several hundred 
thousand in the City of New York alone—have been 
quiet and law-abiding, very few of them have com- 
mitted any depredations, or have been guilty of any 
breaches of the peace. This is a heartening fact to 
reflect upon in this time of depression. Holdups, 
robberies and rackets were challenging public at- 
tention during the boom years 1925-1929 almost as 
much as, if not more than, in the last two years. 

The National Commission on Law Observance 
and Enforcement made some studies of the relation 
of unemployment and crime, and presented, as a 
part of its report on the Causes of Crime, reports 
prepared under the direction of Miss Mary Van 
Kleeck, Director of the Department of Industrial 
Studies of the Russell Sage Foundation, giving the 
results of these investigations. The report says: 

“That fewer crimes are committed during years of unusual 
prosperity and more when times are hard, is a statement fre- 
quently made and rarely challenged.” 

Like so many sweeping statements made con- 
cerning crime and criminals, it was found difficult 
to secure convincing data to support this one. 
Studies of the literature of the field revealed the 
unreliable character of such information as they 
recorded. The question posited by the researchers 
was this: 

“If a nation or a community wishes to achieve more satis- 
factory law observance and enforcement, what conditions will 
it seek to establish for the occupational life of the individual 
and the economic life of the community ?” 

The first answer suggested by the data at hand 
was stated to be “security of employment,” which 
means removing the fluctuations which cause re- 
current unemployment, and meanwhile, since that 
task is a momentous one, establishing provisions to 
prevent the burden of present conditions from fall- 
ing with crushing weight upon those members of 
society whose other defenses are already weakened. 

“The question might be asked whether personal failure is 
responsible alike for the loss of a job and the breaking of a 
law,” runs the report. “No one can give the answer cate- 
gorically on the basis of any data so far gathered in the few 
investigations which have been made on this subject. But even 
if the answer were to be given that a man’s own weakness 
makes him at once a failure in his work and a criminal before 
the law, the problem of preventing crime by clearer understand- 
ing of human behavior would not yet be solved. It would be 
necessary to probe more deeply. More facts are needed, not 
only about the individual but about the causes of unemploy- 
ment.” 

That there recently has been some increase in 
the crimes of burglary, robbery and larceny, and 
that the age of the persons convicted of those crimes 
is surprisingly low—between seventeen and twenty- 
five—is established by official statistics, and that 








the ranks of the unemployed yield more material, 
in proportion to their numbers, for penal institu- 
tions, than do the ranks of the employed, is shown 
by an analysis of a selected group taken from the 
records of all those admitted to Sing Sing during 
the twelve months of study conducted under the 
direction of the research agents of the National 
Commission, and by prison records for the past ten 
years. Unemployment also is found to be a circum- 
stance present more frequently in crimes against 
property than in other crimes. Crimes against 
property constitute by far the largest group of of- 
fenses for which men were serving terms at Sing 
Sing in the twelve months ended February 28, 
1930 (64%). 

“Tt is not claimed that unemployment in all these instances 
is the direct or even a potent factor,” say the Commission's 
agents. “Obviously, crime is the act of an individual. Many 
individuals who are unemployed and who have similarly difficult 
conditions to face have broken no laws. On the other hand, it 
seems evident that as industrial depression throws men out of 
work, there are always a number of men on the border line 
who can not resist this last pressure of economic insecurity. 
Whatever place we assign to such a condition as unemployment 
in its influence upon crime, we can at least be certain that a 
man’s relation to his work must have attention by those who 
would prevent crime or by those who would restore him to a 
normal social status in the community.” 

By this same token, it would appear that in a 
period of widespread depression and unemployment 
such as that which we are now passing through, it 
would be natural to expect a very great increase 
in the number of crimes against property, and that 
the probability of such increase would be increas- 
ingly great with the lengthening of the time of the 
depression. This consideration emphasizes the 
necessity of a careful study of our penal laws, with 
a view to determining whether or not they are 
reasonably adapted to social conditions in a time 
like the present. Such a study falls directly within 
one of the expressed charter purposes of this Insti- 
tute, namely, to secure the better administration of 
justice. It was this which justified our work in the 
preparation of the Model Code of Criminal Pro- 
cedure, the fruit of five years of study and effort, 
which is now before the Bar and the Legislatures 
of the States. This also justifies the work done in 
preparing the draft on the subject of double 
jeopardy, which is to be submitted to and discussed 
at this meeting. Equally within that purpose would 
be the preparation of a model Penal Law. Criminal 
Procedure is the method of administering the penal 
law. The penal laws of different States vary 
greatly, both in the definition of crime and in the 
scheme of penalties for their enforcement. Per- 
haps even more important than accurate definitions 
of crime is it to formulate a sound policy of sanc- 
tions. Penal Codes generally present illogical 
blendings of penalties based, sometimes on retribu- 
tive or vindictive principles, sometimes with a view 
to reformation. Few of them proceed upon any 
definite principle, such, for example, as that an- 
nounced in the recently adopted Penal Code of 
Italy, that the protection of society is the object of 
the criminal law. With the adoption of a clearly 
defined theory of punishment, the work of formulat- 
ing prohibitions and penalties would be greatly 
facilitated. That our present laws fail to prevent a 
large and varied amount of crime must be obvious 
to all intelligent observers. Too often, the only re- 
sult of punishment is to create and saddle profes- 
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sional criminals as lifelong burdens on society. The 
modern systems of Probation and Parole, when 
properly administered, have yielded results much 
more favorable to the protection of society than re- 
formatory treatment, or long terms of imprison- 
ment. The law of crime cannot be studied with a 
view to definition solely; there must be also care- 
ful study of the whole subject of sanctions and the 
method of applying them. 

If we could be adequately financed to conduct 
the work of preparing a Model Penal Law, we could 
perform a service useful alike to the States and the 
Nation. In this connection, it might be mentioned 
that there never has been a revision of the Federal 
Penal Code. Probably there is no period in history 
when there have been such deep stirrings of dis- 
satisfaction with law and its administration as in 
the past decade and at the present time. Both in 
the content of the law itself, in the procedure for 
its enforcement, and in the penalties imposed for 
breaches, there has been much criticism and a 
wealth of study and suggestion. We in this Insti- 
tute have hewed close to the line which we adopted 
upon our incorporation, to bring about a clear and 









accurate statement of the fundamental principles of 
the common law, and to that primary purpose we 
must cling; but we have in the course of our labors 
developed a technique which we found useful in 
applying to the study of the law of criminal pro- 
cedure. I am convinced it would be equally ap- 
plicable to a study and restatement of the funda- 
mental law of crime. As I pointed out in my last 
annual address, that was one of the purposes which 
the founders of the Institute had in mind. Many 
problems are before the American people for con- 
sideration at the present time; problems novel in 
character, perhaps unprecedented in their com- 
plexity. We cannot attempt to deal with many 
of them. But representing, as I may say with 
pardonable pride we do, the most intelligent and 
thoughtful section of the American bar, it would 
be a cause of deep regret, if we could not devote the 
talent and experience which we have accumulated, 
in part at least, to an effort to present a solution of 
so important and fundamental a branch of our na- 
tional polity as the consideration and formulation 
of a law of crimes, which should embody the views 
of the most enlightened criminologists of our time. 
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T the outset, allow me to express my appre- 
A ciation of the great work that has been done 

by the Institute. In a few years a monu- 
mental achievement has been accomplished. The 
profession already recognize its value and are more 
and more availing themselves of it. To the inde- 
fatigable industry and scholarship of those who 
have made this possible, a great debt of gratitude is 
due. Concurrently with the development of this 
work, we find ourselves at the threshold of another. 
We must turn to the task of making the law an 
effective instrumentality for the administration of 
justice. This I regard as the clear obligation of the 
profession to the public, and unless it be performed 
much of the work already done will be of no prac- 
tical benefit. This is a large undertaking and in- 


volves a multitude of subjects to which, on this - 


occasion, I cannot even make reference. Let me 
limit my remarks first, to matters affecting the en- 
forcement of the criminal law, and second, to point- 
ing out some of the difficulties which prevent our 
according justice to the poor in the great cities 
where the inferior judicial tribunals are controlled 
by local political agencies and are treated merely as 
the spoils of partisan politics. 

Organized government today is confronted 
with the task of dealing with organized crime. Es- 
pecially is this so in some of our great cities, where 
the forces of the underworld are effectively organ- 
ized and often act in co-operation with the local 
political machines which masquerade under the 
name of a political party—it does not matter which, 
either Republican or Democratic. These under- 
world elements are in many respects better organ- 
ized than are the forces of law and order. They 
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have no rules that impede their efforts in achieving 
their purposes. Organized government, on the 
other hand, is limited to orderly processes. In the 
enforcement of the criminal law, many of these 
processes are ill adapted to the desired end. De- 
signed originally to protect liberty, they are now 
prostituted into bulwarks of defense for those who 
war upon the liberties and rights of law abiding 
people. 

As we look at some of the uses which the crim- 
inal classes have made of constitutional provisions, 
one might suppose that the far-seeing barons who 
wrung the Great Charter from King John at Runny- 
mede were intent upon safeguarding the twentieth 
century racketeer, gangster, kidnaper, gunman and 
corrupt political leader in the prosecution of their 
sinister vocations. It ought to be possible to find 
a way, by judicial interpretation, to use these con- 
stitutional provisions for the protection of liberty 
without giving them such fanciful and far-fetched 
interpretations as to convert them into a weapon by 
which criminals can make war safely upon organ- 
ized society and its law-abiding members. Time 
permits me but few illustrations: Let me refer to 
the privilege against self-incrimination. It is not 
derived from Magna Carta, Bill of Rights, or other 
great charters which have marked the progress of 
English liberty. It is of much later origin, and 
while it was, as the result of political controversies 
of the 17th and 18th Centuries, embodied in our 
Federal and State Constitutions, it is, as the Su- 
preme Court has held, not one of the basic and 
fundamental rights which are incapable of change 
by the people of any State. 

The privilege against self-incrimination con- 
tained in the Fifth Amendment to the Federal Con- 
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stitution is not applicable to the States and the right 
to refuse to give testimony against one’s self is not 
within the protection of the Fourteenth Amend- 
ment of the Federal Constitution. All this has been 
made clear in the masterly opinion of the late Mr. 
Justice Moody in Twining v. New Jersey. The 
privilege, as far as the States are concerned, is of 
their own making and subject to termination by 
them. As the privilege now exists in our State con- 
stitutions, it is a deterrent to the proper administra- 
tion of public justice. At least, it should be so 
modified that no public official or contractor, or 
other person engaged in the performance of pub- 
lic work should be permitted to invoke it as a rea- 
son why he should not be called upon to explain his 
actions in connection with public affairs. 

In the New York Constitutional Convention of 
1867, a committee reporting on official corruption 
made several suggestions of proposed changes in 
the law. Among them was the recommendation 
that the State Constitution should be amended so 
as to provide that a person charged with receiving 
a bribe may be compelled to testify against himself 
in any civil or criminal prosecution. 

It is well established by legal authorities that 
the privilege against self-incrimination may be 
waived by contract. In view of this established 
rule of law, all contracts for public works should 
contain, as a condition of their being granted, an 
explicit waiver of the privilege against self-incrim- 
ination in any proceeding relating thereto or in 
which such contract may be involved. 

As to public officials, I do not think the modi- 
fication should be limited to official acts. To so 
limit it is to raise the question in each case as to 
whether the acts sought to be inquired into are offi- 
cial or unofficial, public or private. No one should 
be suffered to hide behind the privilege against in- 
crimination and at the same time occupy public 
office. 

There is another subject to which, in the few 
moments at my disposal, I should like to refer: 
That subject relates to the attitude which the Bar 
of the country should take toward the professional 
privilege between attorney and client. It is, of 
course, a time-honored and useful rule that in pri- 
vate cases communications between attorney and 
client should be regarded as privileged. I should 
not like to see this privilege weakened or impaired 
in private cases. It is, however, true that the pro- 
fession should be the first to insist that such 
changes in the privilege should be made as to pre- 
vent its being used as an excuse for the failure to 
disclose facts in relation to the bribery of public 
officials. experience has shown, and the investiga- 
tions of municipal governments have revealed, that 
the safest way to bribe a public official is to do it 
under the cover of the professional relationship. 
When inquiry into the matter is made, the profes- 
sional relationship is invoked as a reason why the 
facts should not be disclosed. In consequence, we 
have a group of politically influential lawyers who 
are retained not for the exercise of legal knowledge 
or skill, but for their political influence, that is, to 
act as political brokers in public contracts and goy- 


ernmental favors. The fact that nominally these 









men are lawyers permits them to invoke the profes- 
sional relationship or privilege as a reason why they 
should not be compelled to disclose the facts. It 
has, therefore, become common for those desirous 
of bribing public officials to limit their own relations 
or acts to the so called “lawyer” who may urge as 
privileged any communication made to him. It is, 
of course, quite true that the law as it now is will 
not apply the privilege where the lawyer is a co- 
conspirator with his client. The difficulty lies in 
the fact that the so-called “lawyer” cannot be com- 
pelled to disclose the circumstances until the con- 
spiracy itself is fairly well established. The test 
should depend not upon whether a conspiracy has 
been proved, but upon whether the dealings have 
been with public officials or in relation to public af- 
fairs. The invoking of the legal privilege in such 
cases as those to which I have referred is itself a 
reflection upon the legal profession as a whole, 
which it should, in my judgment, exert itself to 
make impossible. 

There is a public necessity for the continuance 
of the rule which regards communications between 
private clients and their attorneys as privileged, but 
there is no public reason which can justify this 
privilege being extended so as to make impossible 
the proof of bribery which attorneys commit on be- 
half of their clients. In all dealings with public offi- 
cials, or political organizations or their leaders in 
relation to public concessions, public contracts or 
favors, there should be no privilege against the 
disclosure of the full facts. The adoption of such a 
rule would do much to relieve the profession from 
the odium which inevitably attaches to it where 
those seeking public favors have acted through at- 
torneys who receive large sums—often in cash— 
and refuse to explain any of the facts on the ground 
of the privilege incident to the professional relation- 
ship. In truth, in such cases it is neither a legal 
nor a professional relationship. The attorney is 
merely the corrupt go-between who acts for the 
business man who wants a governmental favor and 
is willing to get it by bribery, and the public official 
or political boss who is willing to sell it to him 
provided he may act through one who cannot be 
compelled to testify to the fact. 

In the time at my disposal I have felt the neces- 
sity for limiting myself to the illustrations to which 
I have referred. I believe that both of these sub- 
jects are important and I have ventured to express 
my own views in relation to them before the mem- 
bers of this Institute in the hope that by suggesting 
them at this time their discussion might be pro- 
moted. Such a discussion would do much to lead 
to the formulation of a practical method by which 
the abuses resulting from the constitutional privi- 
lege against self-incrimination may be abated, and 
the professional privilege itself may be so modified 
that it cannot be used as a cover by which so-called 
“lawyers” may commit the crime of bribery under 
circumstances which not only facilitate the bribery 
but make its disclosure almost impossible. 

I think that changes in the law in respect to 
the two matters referred to would do much to im- 
prove the enforcement of the criminal law and 
would go far to relieve the profession of the reflec- 
tion which, in the public mind at least, attaches 
to it when one of its members refuses to testify to 
the facts in relation to bribery on the ground that 
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his professional privilege precludes him from so 
doing. 

The matters to which I have referred are of 
general interest. There is, however, a matter which 
is of more immediate concern to the people of the 
City of New York, to which I feel justified in allud- 
ing. I refer to the condition prevailing in the in- 
ferior civil and criminal courts in the City of New 
York. 

In New York City we have Magistrates’ 
Courts, which have to do with minor criminal of- 
fenses, and Municipal Courts, which have to do 
with smaller civil cases. Into these courts come 
annually millions of people, many of whom are 
poor, defenseless and unfamiliar with our customs, 
laws and even our language. They are, and should 
be, justly the object of the interest of an enlight- 
ened Bar, which should esteem it an honor and a 
privilege to prevent a denial of justice to them. 

These inferior courts, by reason of political in- 
fluences governing the selection of their judges and 
interfering with their processes, have been reduced 
to a low state. Political pull and favor often reign 
in them and the work of administering justice there 
is not properly performed. The whole system of 
the administration of justice in these courts has 
completely broken down by reason of the control 
which the dominant political organization exerts 
over them. As a result, justice to the poor is not 
only shamefully delayed, but is bartered away in 
response to political influence. Those who assume 
judicial station in these courts are in many in- 
stances the appointees or favorites of corrupt 
district leaders who possess no qualifications for 
selecting judges, and do so in order that they may 
use and improperly influence them in the discharge 
of their official duties. Many of the Magistrates, in 
testimony given before me as referee to investigate 
the City Magistrates’ Courts, frankly admitted that 
their appointments to their judicial places came 
from the recommendations which they had received 
from their local political leaders in consideration of 
political services rendered to the organization. This 
power, now resident in local political leaders, 
strengthens the political organization of which they 
are a part. It results in a gross denial of justice 
to the poor and helpless, who are brought into these 
courts. In freeing the inferior courts from the evil 
influences, which pollute justice at its very source, 
the legal profession has an opportunity to render 
a great social service. The public have the right 
to expect them to interest themselves in changing 
these conditions. If they prove indifferent or 
recreant to this high obligation, other forces in the 
community will supplant them and take the initia- 
tive in effecting necessary changes. 

Upon the conclusion of the investigation of the 
City Magistrates’ Courts in the City of New York, I 
suggested that City Magistrates should no longer 
be appointed, as they now are, by the Mayor of the 
City upon the recommendation of Tammany Hall 
district leaders, and that they should be appointed 
by the Justices of the Appellate Division, who al- 
ready possess the power to investigate them and, in 
proper cases, to remove them from office. 

I hope that the recommendation which I have 
made, that the Magistrates should be appointed by 






the Justices of the Appellate Division, will meet 
with the approval of the Bar Associations of the 
City, but at the present time this remains in doubt. 
There can be no improvement in these conditions 
until the method of selecting these inferior judges 
is changed. 

The conditions which exist in the Magistrates’ 
Courts and the Municipal Courts of the City of New 
York should be changed by the organized Bar 
within that -city. 

The appalling conditions which have been 
found to exist in the City Magistrates’ Courts in the 
City of New York, under which, in the name of the 
administration of justice, innocent women had been 
subjected to imprisonment, in order that a corrupt 
group of scoundrels, composed of police officers, 
bondsmen and_ so-called lawyers might extort 
money from them, is only one of the manifestations 
of the sickening corruption which characterizes the 
government of the City of New York. Surely the 
conditions existing in some of our great cities pre- 
sent the occasion for the legal profession, especially 
that part of it which is organized in our Bar Asso- 
ciations, to take the initiative in making war upon 
them. 

I cannot do better than to echo the stirring ap- 
peal made by the Chief Justice of the United States 
to the profession in his inspiring address to the 
members of this Institute, when he said: 

“The bar, with its special knowledge, has a grave responsi- 
bility to furnish expert guidance and determined leadership in 
dealing with this problem. The bar has not only the capacity 
to instruct but to energize. It controls the needed leverage of 
acumen and experience.” 

Let us hope that the organized Bar will no 
longer stand mute in the face of existing evils and 
the great opportunity which the profession pos- 
sesses for social service. 





Terrific Longevity of Lawyers in Decatur, Texas 


Some months ago Mr. W. M. Crook, of Beaumont, 
Texas, a Director of the Texas Bar Association, sent out a 
request for the names of any members of that organiza- 
tion who had passed away during the past year. He re- 
ceived the following letter from a lawyer at Decatur, Texas, 
to whom the inquiry had been referred: 


“Dear Sir: 


“A few days ago Mr. J. A. Scott, Clerk of the Court of 
Civil Appeals at Fort Worth, wrote me saying that he had 
a letter from you requesting the names of any lawyers who 
had died in the Second Appellate District since July 1, 1931, 
and he requested that I write you as to any lawyers who 
have passed on in Wise County. An indisposition has pre- 
vented my earlier reporting. 

“The situation here remains unalleviated. None have 
died. Whatever hope might have been inspired by the 
agitation for the passage of the Self-governing Bar Bill has 
not been fulfilled by the more sumptuary course of nature. 
The Old Man with the Sickle has fallen down on the job 
as well. 

“Despite the serious ravages of undernourishment the 
talent here show an amazing vitality. Even that element 
of the fraternity that subsists by preying on the unsuspect- 
ing manages somehow to hang on even after the unsuspect- 
ing have nothing left to be relieved of. It seems contrary 
to all rules. But, with the Bar Bill dead a-borning, and 
the Grim Reaper off on vacation, I don’t know what can 
be done about it. 

Yours truly, 


A. B. Cates.” 
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istration Can Be Rendered More Efficient, Expeditious and Economical—Prin- 
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Cole’s Criticisms 





By Lioyp K. GArRIsON* 
Member of the New York Bar 


N the last issue of this JouRNAL Mr. Walter D. Coles 

analyzed the main amendments to the Bankruptcy 

Act recommended by the Solicitor General in his 
Report to the President dated December 5, 1931, and 
by the President to Congress in his Message of Febru- 
ary 29, 1932." Mr. Coles supported some of the amend- 
ments but not others. He has been referee in bank- 
ruptcy in St. Louis since 1898, and though I differ with 
some of his views | do so with the greatest respect for 
his long experience and his high and justified reputa- 
tion. 

The Solicitor General’s Report concludes that the 
principal purposes of the Bankruptcy Act have not been 
achieved and that its administration could be rendered 
more efficient, expeditious and economical. I shall 
summarize the reasons for these conclusions, the prin- 
ciples underlying the proposed amendments, and the 
facts that seem to me to meet Mr. Cole’s criticisms. 

1. The primary purpose of the law: to insure the 
prompt and efficient realisation and the pro rata distri- 
bution, without preferences, of the assets of insolvent 
debtors. 

The Report shows that in practice “debtors usually 
have such meager assets by the time their estates are 
brought into bankruptcy that it would make little differ- 
ence whether these assets were paid preferentially to 
one creditor or were distributed to all in fractional 
proportions or, as is often the case, were consumed in 
fees and expenses of administration.” 

Mr. Coles points out that in the last three fiscal 
years average dividends per annum of over $71,000,000 
were paid to creditors and “that the creditors would 
rather have received this sum than nothing.” But the 
average liabilities per annum were over $900,000,000, 
and the $71,000,000 of dividends were chiefly derived 
from a relatively small number of relatively large cases. 
In over 65% of the cases closed in the fiscal year 1930, 
no assets were realized; in over 82% the assets, if any, 
were less than $500; and in over 95% the assets, if any, 
were less than $5,000. These are the figures of gross 
assets realized before deducting expenses of administra- 
tion. When the expenses are deducted there is prac- 
aie ‘ie Special Assistant to the Attorney General, and under the 
supervision of the Solicitor General, Mr. Garrison conducted the nation- 
wide inquiry into the operation of the Bankruptcy Act which was 
instituted in July, 1930, at the drection of the President. Mr. Gar- 
rison also participated in drafting the report and the proposed legislation 
which followed the conclusion of the inquiry. 

The Message and Report have been printed together as Senate 
Document No. 65, and copies may be obtained from the U. S. Govern- 
ment Printing Office. All statements of fact in this article, except 
where otherwise indicated, are taken from the Report. In February, 
1932, bills were introduced in Congress (S. 3866, H. R. 9968) embody- 
ing the amendments proposed in the Report, and public hearings 


thereon were commenced in April by sub-committees of the two Judiciary 
Committees, sitting jointly. Copies of the Senate Committee print of 


the bill, with annotations, may be obtained from the U. S. Government 
Printing Office. 
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tically nothing left to distribute. The conclusion seems 
justified that “as a medium of distribution the Bank- 
ruptcy Act has ceased to have any importance to the 
mercantile community except in a very small percentage 
of cases.” 

It is proposed to deal with this situation in two 
ways: (a) by providing certain new forms of pro- 
ceedings for adjustment of the affairs of debtors with- 
out adjudging them bankrupts, in the hope that honest 
debtors may be encouraged thereby to come to terms 
with their creditors, aided by the law, when there is 
still something worth saving; (b) by reforming the 
discharge provisions so that debtors who unconscion- 
ably dissipate or consume their assets before bankruptcy 
may not have an immediate discharge. The amend- 
ments designed to carry out these objectives are as 
follows: 

(a) Provisions for the relief of debtors. 

A new Chapter VIII, with the above caption, is 
added at the end of the Bankruptcy Act. It contains 
four different sections. The first provides a revised 
composition procedure and includes extension agree- 
ments. It enables a debtor without being adjudged 
or called a bankrupt, to compose his debts or obtain 
an extension of time to pay. Under an extension agree- 
ment the creditors may, if they wish, provide for super- 
vision of the debtor’s affairs and for termination of the 
extension in certain contingencies. Partial payments 
during the period may also be provided for. The 
referee is given jurisdiction to confirm compositions 
and extension agreements, thus avoiding the wasteful 
delays that result from requiring confirmation by the 
judge. 

A second section, approved by Mr. Coles, permits 
a wage earner, without being adjudged or designated 
a bankrupt, to amortize his debts out of earnings, with 
protection against garnishments and attachments. A 
third enables corporations, without adjudication in 
bankruptcy, to work out capital reorganizations, more 
effectively than through federal equity receiverships. 
Under this section ancillary receiverships and burden- 
some foreclosures are eliminated; the court is given 
express power to reject inequitable plans ; and minority 
lien holders who do not appear and object may be 
bound. Mr. Coles thinks that the feasibility and con- 
stitutionality of the section should be carefully studied, 
as it has been and will be. The fourth section relates 
to assignments for the benefit of creditors and is dis- 
approved by Mr. Coles. 

Assignments have been increasing over a long 
series of years. The assets liquidated through assign- 
ments today are estimated at approximately half the 
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assets liquidated in mercantile bankruptcies, and this 
despite the fact that an assignment is an act of bank- 
ruptcy. Many assignees abuse their trust. The amend- 
ments therefore provide that where an assignor be- 
comes bankrupt the assignee must account to the court 
and the referee may surcharge him for unwarranted ex- 
penditures ; and that an insolvent debtor who author- 
izes in writing an agent to liquidate his estate commits 
an act of bankruptcy. Powers of attorney, instead of 
assignments, are often taken by unscrupulous indi- 
viduals to avoid creating an act of bankruptcy. In the 
hands of reputable and responsible assignees, assign- 
ments have certain advantages over bankruptcy. The 
expenses are less,’ the proceedings more expeditious. 
The debtor generally can be persuaded to turn over his 
assets at a comparatively early stage of failure, when 
he would not be willing to go into bankruptcy.* Be- 
cause of these advantages merchants and bankers have 
built up their own organizations for handling assign- 
ments and are increasingly favoring assignments over 
bankruptcy, despite the following difficulties. 

1. The assignee has no statutory powers; he can- 
not recover preferences or fraudulent transfers; can- 
not examine witnesses under oath; cannot settle dis- 
puted claims or set aside liens, etc. 2. If these powers 
become vital his only cco irse is to induce three creditors 
who have not consentec. to the assignment to file an 
involuntary petition. Witen such creditors cannot be 
found. 3. The debtor is subject to no statutory duties 
or penalties. 4. The case may be thrown into bank- 
ruptcy by minority creditors in the midst of an ad- 
vantageous liquidation or settlement, with resulting 
delay and expense which may be ruinous. 5. Composi- 
tions and extensions require unanimous consent, and 
one creditor may compel liquidation. 6. The debtor, 
who cannot be relieved of his debts without the con- 
sent of all his creditors, may ultimately find it necessary 
to go into bankruptcy, and if he does, it will be with- 
out assets to pay for the cost of a thorough examina- 
tion. 

To avoid the difficulties, while retaining the ad- 
vantages, of the assignment method, it is proposed that 
an assignment to an “authorized trustee” (hereinafter 
described) may be filed in court by the trustee or the 
debtor, with proof that the creditors have been notified 
and a first meeting called; chat the assignment shall 
then cease to be an act of bankruptcy; that the trustee 
shall have the status of a trustee in bankruptcy; and 
that the debtor may seek a discharge upon the same 
terms as a bankrupt. Unless the debtor does so, or is 
summoned for examination, he will not appear in court. 
Compositions or extension agreements may be worked 
out under an assignment and submitted for confirma- 
tion. 

Mr. Coles thinks that the supposed “stigma” of 
bankruptcy, which these amendments seek to avoid, is 
rarely feared by debtors, and that therefore noth- 
ing will be gained. But there are other referees 


2. See pp. 193 to 195 of the Report. The chief savings in 
assignments as compared with bankruptcy are in legal expense (due 
to the absence of red-tape and formalities) and in costs of occupation 
and sales (due to the elimination of delays and to less frequent use 
of professional auctioneers). The comparative expenses are based upon 
estates having similar amounts of gross assets, and the comparisons are 
therefore fair. 

3. See pp. 187 to 193 of the Report, showing the relatively much 
higher degree of solvency of assignors than of mercantile bankrupts. 
The figures on the asset sizes of estates show that the relatively high 
degree of solvency of assignors is not due, as Mr. Coles intimates, to the 
fact that only large estates are handled under assignments. The run of 
estates handled under assignments are not on the whole as small as 
the bankruptcy estates, but are still not large, and even in the very 
small assignment estates the debtors appear to be far more solvent 
when they make the assignment than are debtors with corresponding 
amounts of assets when they go into bankruptcy. 


who do not share this view, and the most persuasive 
answer is that in fact debtors do make assignments 
when they have, relative to their debts, far more assets 
than those who ultimately go, or are forced, into bank- 
ruptcy. Persons experienced in handling out-of-court 
liquidations assert, and apparently with reason, that this 
is because the debtor can be persuaded to come to terms 
out of court more readily than he can be induced or 
forced to go into bankruptcy. Under the proposed 
amendments the out-of-court psychology, from the 
debtor’s point of view, is preserved, and the filing of 
the assignment will prevent his being petitioned into 

bankruptcy. ) 

Mr.Coles fears that the proposed procedure is too 
lax and will be abused. The debtor may select his own 
assignee (provided he is an authorized trustee) and 
may collude with those competing for the assignment. 
He is not examined unless the trustee or creditors so 
wish, or he applies for a discharge, and therefore debt- 
ors will tend to make assignments rather than to file 
bankruptcy petitions. The trustee is, in general, 
checked only by the final accounting before the referee 
and may therefore waste the estate. 

All of these things might happen, and doubtless 
would happen if irresponsible trustees were authorized 
by the courts to accept and file assignments. But with 
properly qualified trustees, the amendments should pre- 
serve the advantages of assignments—their flexibility, 
economy, dispatch, and relatively high ratio of assets 
to debts—while removing the difficulties inherent in 
attempting to proceed without sanction of law.‘ Since 
the issue turns upon the selection of the trustees, I shall 
discuss it further under trusteeships. 

2. The second purpose of the law: To grant to 
honest but unfortunate debtors a discharge from their 
debts, and, as a corollary, to discourage commercial 
fraud and dishonesty by denying a discharge in proper 
cases and by making certain acts punishable by im- 
prisonment. 

Mr. Coles appears to agree that this objective has 
not been successfully achieved. ‘Despite the strong 
inhibitions of the statute,” he says, “the discharge pro- 
visions of the law are today virtually a dead letter and 
nearly all bankrupts who apply for a discharge are 
granted one no matter how questionable or dishonest 
their past course may have been.” The Report shows, 
in fact, that about 99% of all bankrupts who apply for 
a discharge receive one, and that in only the rarest 
case, when some creditor assumes the expensive burden 
of opposition, is inquiry made into the merits of the 
application. Far from being deterred, wrongdoing is 
facilitated. The criminal provisions are so little in- 
voked as to be almost equally a “dead letter.” 

The proposed amendments are based upon the fol- 
lowing principles. (1) A discharge is a privilege and 
not a right. (2) It should be granted only to the 
honest and unfortunate. (3) Formal pleadings and 
oppositions by creditors should not be required; the 
court should consider each discharge application on its 
merits. (4) It should be made somebody's duty to 
inquire into the bankrupt’s conduct and to present the 
facts to the court, regardiess of the inactivity of credi- 
tors. (5) Each discharge application should be heard 


4. England and a number of Continental countries recognize and 
authorize assignments in their laws. Ever since the early part of the 
19th Century England has had a “Deeds of Arrangement” statute 
which permits and regulates assignments, side by side with the Bank- 
ruptey Law. The proposed assignment provisions are not modelled 
upon the English statute, but it is significant that England and other 
countries have found it better to provide by statute for assignments 
than to attempt to destroy the process on the one hand, or to leave 
it without legal status on the other. 
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at a meeting of creditors, and the referee should have 
jurisdiction to pass on the discharge (subject to re- 
view ). 

Mr. Coles approves these principles but opposes 
two amendments designed to effectuate them. The 
first permits the referee to suspend a discharge for not 
to exceed two years in the many border-line cases just 
short of outright fraud, in which the bankrupt has un- 
conscionably wasted or consumed his assets or gambled 
them away, or seeks to retain an expected inheritance, 
or has contracted debts on the eve of bankruptcy know- 
ing that he can never pay them. During the period of 
a suspension (the length of which, up to the two year 
maximum, is within the referee’s discretion) the bank- 
rupt is required, as a condition of earning the right to 
a full discharge, to turn over for distribution to his 
creditors any after-acquired property and earnings over 
and above his State exemptions and his living necessi- 
ties. The grounds for suspension are taken from the 
long-tested English and Canadian laws, but are more 
limited in scope and more lenient. Mr. Coles believes 
that some of these grounds unquestionably have “theo- 
retical merit” but would accomplish so little as to be 
not worth trying, at least until the grounds for denial 
have been adequately enforced. 

We may at once admit that recoveries for creditors 
under suspended discharges will probably be small, and 
often non-existent. But the proposal is suggested not 
as a debt-collecting device but because as a matter of 
public policy the Government ought not to hold out the 
bait of an immediate discharge to every unscrupulous 
and rascally individual. The deterrent effect of sus- 
pended discharges cannot be measured by the dollars 
and cents that might accrue to creditors. The effect 
will come from the gradual realization by the com- 
munity that debts cannot be shuffled off without inquiry 
and for the mere asking, but that bankruptcy involves 
a thorough investigation of past conduct and only such 
relief as the investigation warrants. It is worthy of 
note that over half the referees who answered the 
Solicitor General’s questionnaires (more than 300 ref- 
erees, representing every section of the country) re- 
ported that during a ten weeks’ period, they would, 
if they had had the power, have suspended the dis- 
charge of one or more bankrupts who appeared before 
then—and this upon the limited evidence of miscon- 
duct disclosed at the first meeting of creditors. These 
results indicate that there is a substantial field of use- 
fulness for suspended discharges. The change seems 
worth attempting, and even if the Government can 
deter wrongdoing only to a slight degree, it at least 
ought not to facilitate it by blindly handing out releases 
to all alike. 

The next amendment relates to examinations. The 
Report discloses that in large numbers of cases no in- 
quiry, or at the best a perfunctory one, is made into the 
conduct of bankrupts relative to their discharge and 
to the commission of offenses. In most cases there are 
no assets, or merely nominal assets, so that even the 
most routine services cannot be adequately compensated 
if at all. The job of investigation is not done and the 
law cannot be enforced or respected until it is. Con- 
sequently it is proposed to create a staff of salaried 
civil-service examiners under the Attorney General 
charged solely with the duty of inquiring into, and 
presenting to the courts, the facts regarding the conduct 
of bankrupts relative to their discharge and to the 
commission of offenses. The examiners, in the per- 
formance of these duties, are to be subject to the con- 


trol and disciplinary power of the courts. An amend- 
ment similar in principle was the corner-stone of the 
reform of the English law in 1883, and has demon- 
strated its usefulness by two generations of experience. 
Mr. Coles deems the proposal neither “necessary nor 
desirable,” but he adopts the principles by suggesting 
that the trustee be charged with the duties mentioned, 
and that in no asset cases where there is no trustee 
the duties should be performed by the United States 
Attorney. Both suggestions were considered in the 
Report. There are objections, practical and otherwise, 
to injecting the United States Attorneys’ offices into 
bankruptcy examinations. And so long as trustees 
are paid by commissions out of assets (and considering 
the country as a whole, it seems impractical to place 
trustees on a salary) their primary concern will be to 
collect and liquidate the assets; as a practical matter 
they will be concerned with the bankrupt’s conduct 
only in relation to possible recoveries of assets; their 
investigation of the bankrupt’s conduct with relation to 
his discharge and to criminal offenses will tend to be 
incidental and perfunctory ; and this will be particularly 
true in the small and no asset cases in which the fees 
can only be nominal. In important cases, of course, or 
in cases of notorious fraud where the creditors are 
aroused and organized, trustees and attorneys may, as 
they frequently do, thoroughly investigate the bank- 
rupt’s conduct. The examiners are to be controlled 
by the referees; parties in interest have a right under 
the proposed legislation, as under the present law, to 
conduct such investigations, and where they choose to 
do so the examiners need do no more than be present. 
But such cases are the exception rather than the rule. 
The purpose of the proposal is not to oust parties in 
interest from enforcing the discharge provisions, but 
to make sure that in the run of little cases in which no 
one is interested the function will be performed and 
the public interest protected. 

3. The administration of estates can and should 
be made more efficient, expeditious and economical. 

A series of procedural amendments are suggested 
to expedite and simplify the administration throughout. 
Taken as a whole, they are of considerable importance, 
but they cannot be enumerated here. Mr. Coles gives 
them, in general, his approval. Another series of 
amendments relates to referees and trustees. 

It is suggested that the excessive number of part- 
time referees be gradually reduced; that the referees’ 
powers and terms of office be increased ; and that, being 
judicial officers, they should as a matter of principle 
be compensated by salaries, instead of by fees and 
commissions the amount of which may vary with their 
rulings. It is proposed that the Attorney General 
should fix the salaries at not more than $10,000 per 
annum, in accordance with the volume of business likely 
to be transacted by each particular referee during his 
term. Mr. Coles says that this proposal “is sound in 
principle and should if feasible be adopted.” He sug- 
gests certain practical difficulties which cannot be con- 
sidered here but which do not seem insuperable. 

As to trusteeships, the Report shows that, as is 
generally admitted, the existing system of “creditor con- 
trol” leads frequently to the haphazard election of irre- 
sponsible and inefficient trustees through the votes of a 
few proxy-holders interested only in what they can get 
out of the estate. Mr. Coles has outspokenly de- 
nounced these evils, and favors abolishing creditor con- 
trol and providing for court-appointed trustees in all 
cases. From the extreme of unlimited creditor con- 
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trol he would go to the other extreme of complete court 
control. Many Continental countries have shifted from 
one extreme to the other without finding a fully satis- 
factory answer. England has found a workable solu- 
tion midway between the two. England first tried offi- 
cial trustees, then shifted to unlimited creditor control 
with the results familiar to us, and finally, in 1883, 
adopted provisions as follows. (a) By a quasi-licens- 
ing method under the Board of Trade the creditors’ 
choice is limited to approved and qualified trustees, so 
that the unfit and irresponsible have been weeded out 
and most of the business is in the hands of full-time 
professional trustees with competent staffs. (b) The 
use of proxies is rigidly regulated and solicitation made 
virtually impossible. (c) The accounts and activities 
of trustees are periodically inquired into by the Board 
of Trade, and the unfit are permanently disqualified. 
The experience of Canada is equally significant. In 
the first Dominion law (1919) official trustees were 
provided for. Political abuses led in 1923 to the adop- 
tion of unlimited creditor control. Evils followed, and 
now the Canadian Parliament is deemed likely to adopt 
a measure sponsored by the Canadian Bar Association 
and the business interests providing for a governmental 
bankruptcy department and the licensing by it of trus- 
tees between whom the creditors may choose, and whose 
methods of administration are to be periodically in- 
spected by the department. 

The Report recommends amendments similar in 
principle to the English and Canadian. The Attorney 
General would be authorized to appoint ten full-time 
salaried “administrators,” each with a number of dis- 
tricts assigned to him, and with the following duties: 
(1) to advise the courts on administrative problems, 
when requested; (2) with the approval of the courts 
to investigate alleged abuses in administration; (3) 
supervise the examiners, above referred to; (4) to 
keep statistics and advise the Attorney General regard- 
ing the administration of the law; (5) to investigate 
the qualifications of persons applying to the courts for 
authorization as trustees, and to report their findings to 
the courts in an advisory capacity; (6) to periodically 
inspect or audit the accounts and records of authorized 
trustees, and petition the courts for the permanent dis- 
qualification of any found unfit. In each district per- 
sons desiring to act as trustees would apply to the court 
for authorization; and after publishing notice of all 
applications, the court would authorize those applicants 
deemed “best qualified,” in number sufficient to “pro- 
mote adequate administration and to ensure a reason- 
able measure of competition between them.” The 
creditors in each case’ would appoint one of the au- 
thorized trustees, but in important and exceptional cases 
a non-authorized trustee could be appointed if the court 
approved. Trustees’ commissions would be increased 
in the hope of attracting high-class persons and organi- 
zations into the work. The Supreme Court would be 
given broad and express power to regulate the use of 
proxies. 

Mr. Cole rejects these proposals because, he says, 
“it is reasonably certain” that every authorized trustee 
“will be a collection agent or a ‘non-profit trade asso- 


5. Provision is made, however, that in cases where the scheduled 
liabilities are $5,000 or less the Court shall appoint the trustee at the 
commencement of the case and there shall be no election by creditors. 
The purpose is to provide a summary and economical administration of 
the very small estates. The same principle, in different form, is con- 
tained in the English law. The statistics in the Report show that 
in cases with debts of $5,000 or less the assets are generally nominal, 
and also that about one-third of the mercantile, and the majority of 
the non-mercantile bankruptcies, would fall within the class thus 
defined. 








ciation’ which is merely another name for a collection 
agency.” But the courts will completely control the 
authorizations. Mr. Coles has a justified confidence in 
the judges. He would let them name the trustees and 
eliminate any selective right of creditors. If under such 
a system the courts would not appoint collection 
agencies, why should they authorize collection agencies 
to act under the proposed provisions? It might be said 
that under the latter the court can only select from 
those applying, whereas under a completely official sys- 
tem they could pick the best men available. But under 
the proposed amendments, if high-class persons failed 
to apply, nothing would prevent the courts from sug- 
gesting to such persons that they should apply. As to 
non-profit trade associations, they cannot be classed 
with collection agencies. A collection agency is a 
profit-making establishment responsible to no one but 
the proprietor. A trade association, while it usually 
handles collections in addition to furnishing credit in- 
formation and other services, is not operated for profit 
and its management is directly responsible to a board 
of directors elected by the members, who frequently 
consist of the leading merchants and bankers in the 
community. But whatever the merits of these asso- 
ciations may be the court’s decision would control in 
each district. 

It might be said, however, that collection agencies 
and other proxy holders will dominate the administra - 
tion because the trustees will be dependent upon them 
for votes. But any authorized trustee who makes im- 
proper bargains with proxy holders may be perma- 
nently disqualified. Any creditor or attorney need only 
complain to the administrator or the court, and an 
investigation will follow. The court is given ample 
powers of disqualification. No trustee would be likely 
to incur these risks. If, nevertheless, abuses should 
persist, the Supreme Court could, under the amend- 
ments, adopt the English rule that no proxies may be 
voted® except those mailed to creditors by the referee, 
stamped with the referee’s stamp, and filled in by credi- 
tors in their own handwritings. Doubtless such ex- 
treme measures would not become necessary, but the 
power would be there to meet the situation, if it arose, 
as it has been successfully met in England. 

Further proposed amendments fix full business 
responsibility upon trustees to collect and liquidate the 
assets of estates. The trustees are, in general, given a 
free hand to administer without court supervision, but 
subject to the directions of creditors’ committees, if any, 
and to a thorough final accounting in court of which 
all creditors are given notice. Mr. Coles fears the 
abuses which will follow when trustees are freed from 
minute court supervision. Creditors’ committees, he 
says, will not function; and doubtless they will not ex- 
cept in cases with large amounts at stake. But the 
essence of the proposal is not to rely upon one type of 
supervision for another, but to substitute responsible, 
experienced and reputable trustees for irresponsible, 
inexperienced and incompetent ones; and having done 
that, to free them from the shackles of red-tape and 
legal formality that cumber the administration and 
render it expensive and slow-moving. 

This principle underlies the English and Canadian 
laws. It accounts for the simplicity, speed and econ- 
omy that characterize assignments for the benefit of 
creditors. No abuses have been found in England, 


6. Such a rule would relate only to voting for trustee, and would 
not invalidate powers of attorney for other purposes, such as the col- 
lection of dividends, 
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Canada, or under assignments except where the trus- 
tees or assignees were dishonest or incompetent. But 
dishonesty and incompetence cannot be cured by red- 
tape. Trustees have been sent to jail in this country 
for embezzlements which every legalistic precaution, 
including counter-signature, have failed to prevent. 

But Mr. Coles asserts that the expenses of admin- 
istration in England are much higher than in this coun- 
try ; that the proposed legislation is based upon English 
principles ; and that therefore the expense will be pro- 
hibitive. It is true that the English expenses are 
higher ; but why are they higher? The Board of Trade 
in England, which corresponds to our Department of 
Commerce, and the registrars and official receivers who 
are paid by the Board of Trade, together perform most 
of the functions of our District Court judges in bank- 
ruptcy, some of the functions of our United States 
Attorneys, and some of the functions of the Attorney 
General. The resulting expenses, which in this coun- 
try are paid by the Government, in England are charged 
against bankruptcy estates. The Board of Trade ex- 
pense in England represents about half of all the bank- 
ruptcy expenses, and has consumed over 20% of the 
gross assets in bankruptcy. If the Board of Trade ex- 
penses were eliminated, as they must be for purposes 
of comparison, the expenses in England would be very 
substantially /ess than they are in this country, particu- 
larly when measured by the asset sizes of the estates 
administered.? 

The two new items of expense under the proposed 
bill represent only nominal increases. The maximum 
charges against estates to defray the costs of examiners 
and administrators could not on an average exceed 
more than one and one-half per cent of the gross assets 
administered per annum, and in no estate could exceed 
two per cent. These charges are fixed in the bill and 
are not mere estimates. Since the expenses of adminis- 
tration in this country consume, in about nine-tenths of 
the cases, from 85% to 32% of the assets, depending 
on the sizes of the estates, it can be seen how trifling 
an increase would be caused by the provision for ad- 
ministrators and examiners. The trustees’ commissions 
are to be increased under the bill, but only moderately 
and these commissions are but a small fraction of the 
present cost. 

These two slight increases should be more than 
offset by savings in (1) costs of occupation and sale, 
such as rent, insurance, watchmen, etc., to be reduced 
by expediting the procedure, eliminating the mandatory 
requirement of three appraisers, etc.; (2) legal ex- 
pense, to be reduced by eliminating routine and unnec- 
essary petitions, orders, affidavits, reports, etc. These 
two classes of expense compose the bulk of the admin- 
istrative costs. But there are other elements to con- 
sider. The trustees’ commissions, except in the small 
no-dividend estates, are to be based not on the gross 
assets collected, as at present, but on the dividends to 
creditors*, so that the trustee will have a direct pe- 
cuniary incentive, which he does not have today, to 
9%, The English expenses, and the various functions of the Board 
of Trade and its officials, are described in the report on bankruptcy 
administration in England, printed as a part of the Donovan report. 

3. Mr. Coles makes certain tabular comparisons of the costs 
of the services of officials under the present law and under the pro- 
posed law. These are based on various net amounts to be distributed 
to creditors. But since receivers’ and trustees’ fees under the present 
law are based on the gross assets, which bear no relation to the net 
available for distribution, it is impossible to check his computations. 
Nor is it clear whether he has made any allowance in the cases under 
the present law for the fees of both a receiver and trustee. In most 
cities, in cases of the size he has picked, there would be both a re- 


ceiver and trustee, each receiving separate commissions upon the same 
assets. Under the proposed amendments, where there is both a receiver 


and trustee, a single commission only is provided, to be apportioned 
between them. 











keep down the expenses. Furthermore, the more effi- 
cient trustees who it is hoped will be produced under 
the new system should realize considerably more for 
creditors out of a given amount of assets than is rea- 
lized by the present hit-or-miss methods. Finally the 
deterrent effect upon debtors of the provisions for ex- 
aminers and suspended discharges should tend to reduce 
the present losses, while the new proceedings for com- 
positions, extension agreements, assignments, amortiza- 
tions and reorganizations should tend to bring about 
adjustments of debtors’ affairs at a time when there 
is still something worth saving for creditors. 


Conclusion 


The bankruptcy law provides little more, in the 
great majority of cases, than a convenient forum for 
the cancellation of debts without return to creditors 
and without inquiry. Its administration is slow-mov- 
ing, hap-hazard and frequently exploited by irrespon- 
sible persons for their own gain. The law requires far- 
reaching revision if it is to be made to serve its orig- 
inal purposes. All this can be said without in any way 
reflecting upon the many high-minded and able offi- 
cials, like Mr. Coles, who have devoted their lives to 
making the law work as well as it can possibly be made 
to work within the framework of 1898. The revision 
of that framework can be accomplished without over- 
turning the great body of judicial decisions construing 
the present law. These decisions have mainly grown 
up around the substantive provisions of the law—those 
relating to acts of bankruptcy, denials of discharge, 
criminal offenses, voidable preferences and liens, plen- 
ary suits, appeals, provable claims, the trustee’s title, 
etc. These substantive provisions are untouched by 
the suggested legislation. The time has come to revise 
the administrative and procedural provisions in the light 
of the vast changes in our social and economic life that 
have occurred in the last thirty years. The revision 
must be thorough if it is to accomplish anything. 





Present-Day Imprisonment for Debt 


Under the title of “Jail Commitments for Temporary 
Alimony” in the New York State Bar Association Bulletin 
(April) Ernest Angell, Esq., ventures certain criticisms of 
a prevailing and popular method of collection: “This con- 
stitutes imprisonment for debt, fairly or unfairly contracted. 
Dress it up in terms of ‘contempt of court,’ ‘defiance of 
law,’ or what you will, the result is the same. It is the 
Marshalsea Prison transplanted. Granted that among this 
number there are some who could pay but will not on 
principle, is anything being achieved by sending them to 
jail as if they were real criminals? 
finally freed come out more angry than ever with their 
wives, disgusted with the law and the courts, convinced 
for life that a poor man can not get justice, determined in 
some stupid fashion to get even with someone. They are 
embittered, vengeful, defiant; they feel that they have been 
unfairly treated, degraded and humiliated. The wife may 
have gained a temporary victory. Her attorney may have 
received his little fee, but does the result justify the humilia- 
tion, the resulting bitterness, the expense to the community? 
The whole system of ascertaining and enforcing the wife’s 
rights in this respect is cumbersome, antiquated, wasteful 
of time, money and human effort.” 


Most of these men when 
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Aliens and the Right to Work 





By J. P. CHAMBERLAIN 


ROTECTION of American labor has been the 
theme in a considerable amount of state legis- 
lation. In the period covered by this article, 
since 1922, it has been particularly noticeable in 
two aspects: first, in connection with the increasing 
regulation of professions and trades; and second, 
in the regulation of labor on public works. The 
limitations of the first class extend to the learned 
professions, to trades and to the carrying on of 
business. The field is very widely extended. In 
New Jersey, private bankers must be citizens.’ 
South Dakota* allows only a dealer, not a registered 
pharmacist, being a citizen of the United States and 
of good moral character, to procure a license to sell 
poisons, thus shutting aliens out of this line of busi- 
ness, though as citizenship is not required for a 
pharmacist’s license, an alien may be able to sell 
poisons if he is a registered pharmacist. It is quite 
usual to require that employ ment agencies shall be 
operated only by citizens ;* and the right to run pool 
rooms is very commonly reserved to citizens.4 A 
license as an itinerant peddler is in some cases by 
statute forbidden to non-citizens.5 Virginia® re- 
quires citizenship for a license as a junk canvasser. 
Among the professions which are licensed it is 
very common to include in the requirements that of 
American citizenship. It is quite usual that at- 
torneys, who are officers of the court, shall be citi- 
zens, California,’ in 1931 specifically adds the 
citizenship requirement to qualifications for admis- 
sion to the Bar, thus limiting the powers of the 
board of governors of the State Bar who, with the 
approval of the Supreme Court, fixed all require- 
ments before this statutory exception to the rule. 
Accountants, architects and engineers, title 
abstractors, members of the medical professions, 
dentists, optometrists, osteopaths and pharmacists, 
and in some cases assistant pharmacists, are among 
the professions for the practice of which citizenship 
or declaration of intention, has seemed necessary to 
the legislatures.® 
Assimilated to these professions are the real 
estate brokers. An act licensing real estate brokers 
and regulating their occupation has not infrequently 
recently been amended to add the condition that the 
licensee must be a citizen or declarant.® Pennsyl- 
vania even requires that in the case of a co-partner- 
ship or association or corporation, all the members 
actively engaged must be citizens of the United 


1. Laws of 1925, ch. 189. 
2. Laws of 1929, ch. 124 
3 


Iowa, Laws of 1929, ch. 49; Oregon, Laws of 1929, ch. 297; 

West Virginia, Laws of 1929 ch. 12; Texas, Laws of 1929 (2nd Ex.), 
ch. 96, 

4. Georgia, Laws of 1925, p. 286, 

5. Infra, note 69. 

6. Laws of 1930, ch. 436. 

7. Laws of 1931, ch. 861. 

8. Infra, note 69. 


9. New York, Laws of 1922, ch. 672, amended by ch. 579, Laws 
of 1924, to permit the commissioner to revoke the license of a declarant 


who has not been naturalized within five years from the declaration of 
Wyoming, 


intent. Laws of 1929, ch. 107. 
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States.”° It is easy to understand that short hand 
reporters who act as official court reporters must 
in Colorado be citizens or declarants.1‘ A recent 
act in New York" requires that persons represent- 
ing self-insurers under the Workmen’s Compensa- 
tion Law must be citizens of the United States and 
must have licenses. 

Among the trades in which action has recently 
been taken are barbers’ and cosmetologists,* bus 
drivers,’® private detectives,"® fire bosses, foremen 
or assistants,’* and shotfirers in coal mines.’* In a 
few cases the members of boards of examiners who 
control a trade are required to be citizens although 
the requirement is not extended to licensees. This 
rule has recently been applied in North Carolina’® 
to members of the state board of examiners of 
plumbing and heating contractors and was applied 
to members of the board of cosmetology in Mich- 
igan.”° 

The limitation on aliens takes a somewhat dif- 
ferent form in the case of commercial aviators. In- 
ternational reciprocity comes into play and an alien 
can be licensed as a commercial aviator under the 
federal Air Commerce Act, only if his country 
grants reciprocal commercial pilots’ privileges to 
citizens of the United States on equal terms and 
conditions with citizens of that foreign country. An 
alien who has filed his intention of becoming a citi- 
zen may also have a license but he must “diligently 
and successfully prosecute the naturalization pro- 
ceedings under penalty of the revocation of his 
pilot’s license, and from time to time keep the Sec- 
retary of Commerce advised of the status of such 
proceedings.”** This limitation on aliens as com- 
mercial pilots is taken over into the legislation of 
many states in some cases by requiring that appli- 
cants for state licenses must either have a federal 
license, or have the qualifications necessary tor ob- 
taining one ;** or by provisions like that in the Uni- 
form Air Licensing Act requiring that state licenses 
shall be granted under provisions of the federal Air 
Commerce Act and the regulations issued there- 
under.”* Some states put in their statutes express 
limitations on the privilege of aliens to be commer- 
cial pilots. Connecticut freezes into its statute the 

10. Laws of 1931, No. 359. 

11. Laws of 1925, ch. 159. 

12. Laws of 1928, ch. 584 and ch. 749 

13. Wisconsin, Laws of 1927, ch. 195; Idaho, I 
261; Iowa, Laws of 1929, ch. 72. 

14. Wisconsin, Laws of 1927, ch. 150; Idaho, Laws of 1929, ch. 264. 

15. Georgia, Ord er of Public Service Commission, Oct. 1, 1929, 
U. S. Daily, Oct. 30, 1929; Rhode Island, Ordinance of Providence, 
Ch. 93, $4, "1920. 

16. Cal. Laws of 1927, *. ., 985; 
Wisconsin, Laws of 1931, ch. 

17 Wyoming, Laws of 1088, ch. 

18. Wyoming, Laws of 1929, ch. “7 

19. Laws of 1931, ch. 52. 


20. Laws of 1931, ch, 76. 
21. Federal Air Commerce Regulations in force Sept. 


waws of 1929, ch. 


Michigan, Laws of 1927, No. 383; 


1, 1929, ch. 
22. Report of Com. 2 Aeronautical Law. 
Bar Association 1931, ps 

23. Uniform Air S.. me Act, $7, 
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reciprocity requirement of the federal regulations. 
Oregon** requires citizenship for an air pilot’s 
license. 

Very frequently a declarant, that is, a person 
who has declared his intention to become a citizen, 
may receive a license on the same terms as a citizen. 
The right is, however, frequently made conditional 
on his completing his naturalization within a limited 
time. For example, New Jersey*® allows a license 
to be given to a declarant physician which will be 
valid for five years from the date of registration of 
his intent but which is revocable on his failure then 
to become a citizen. New York®’ gives longer time 
to declarant physicians to accomplish their citizen- 
ship. Formerly they must become citizens in six 
years but since 1929 the time has been extended to 
ten years. Accountants who are licensed as 
declarants will have their licenses revoked unless 
they become citizens within two years in Hawaii,”* 
or within six years in Florida,” New York allows 
declarants eight years to fulfill the requirement of 
citizenship.” But North Dakota*™ revokes the cer- 
tificate of declarant accountants unless they become 
citizens within a year after the period fixed by law. 
Idaho** permits a declarant to have a_barber’s 
license but does not allow this provision to apply to 
persons ineligible to citizenship due to treaties. 
Wyoming is not so exact. It requires shot firers in 
coal mines only to exercise due diligence to secure 
citizenship papers.” 

A familiar device to facilitate enforcement ap- 
pears in California.** In an action, civil or criminal, 
by a public authority to enforce a law which denies 
any right, privilege or license to a person because 
he is not a citizen, the defendant must bear the 
burden of proof that he is a citizen. 

The states cannot, however, give free rein to 
their fancies in deciding when occupations or busi- 
nesses will be reserved for their own citizens or for 
citizens of the United States. Their statutes must 
pass the scrutiny of the courts who have in the past 
proved a potent organ to protect aliens against dis- 
crimination. There are two weapons in the hands 
of the judges which may be used to strike down 
such limitations. One is the due process clause of 
the State constitutions and the Fourteenth Amend- 
ment, the other is the treaty clause of the United 
States Constitution. 

The Fourteenth Amendment declares that a 
state shall not “deprive any person of life, liberty or 
property without due process of law nor deny to 
any person within its jurisdiction the equal protec- 
tion of the laws,” and most of the state constitu- 
tions limit the power of their legislatures in very 
similar language. Thus the protection of aliens 
against oppressive action by state legislatures will 
finally be exercised by the federal court. Since the 
federal government and not the state government 
carries on the international relations of this coun- 
trv, it is a very important thing that an agency of 
that government should be vested by the Constitu- 
tion with the power to limit local expressions of 


25. Laws of 1929, ch. 352. 
26. Laws of 1925, ch. 134. 
27. Laws of 1929, ch. 252, amending $1259 Education Law. 
28. Laws of 19238, No. 158. 
29. Laws of 1927, ch. 12290 
30. Laws of 1929, ch. 261, 
: Laws of 1925, ch. 2. 
Laws of 1929, ch, 261 
Supra, note 18, 
Laws of 1927, ch. 244, 














exclusiveness which might otherwise cause diffi- 
culty in our foreign relations. This power has been 
exercised in the past to protect Chinese laborers 
against discriminatory legislation,® and was applied 
to prevent the state of Arizona from carrying out 
its statute limiting the number of foreigners who 
could be employed by any single employer in the 
state, a statute which had been sustained by the 
state court.*® Under the Fourteenth Amendment, 
the court maintains an alien legally within the 
United States must be permitted to work at the 
ordinary occupations at which persons gain their 
livelihood, and cannot be discriminated against by 
state legislation. Any statute indiscriminately 
limiting the opportunities to carry on ordinary oc- 
cupations would apparently be contrary to the 
requirement of the federal constitution, so that the 
limitations of the foreigners’ right to work must 
apply to particular occupations and the court must 
be satisfied that the legislature might fairly have 
concluded that, given the conditions existing within 
its jurisdiction, aliens should be excluded from the 
specified occupation. It would never be permissible 
arbitrarily to reserve to citizens the privilege of 
exercising a particular profession or carrying on a 
particular trade or occupation. 

The acts which have been mentioned above 
must, therefore, be tested by this criterion, and must 
fall if for each case some special reason does not 
appear why aliens as a class should be excluded 
from the occupation. The Supreme Court has re- 
fused to lay down any general rule in respect of 
particular occupations but declares that “although 
the 14th Amendment has been held to prohibit 
plainly irrational discrimination against aliens, it 
does not follow that alien race and allegiance may 
not bear in some instances such a relation to a 
legitimate object of legislation as to be made the 
basis of a permitted classification.”*7 The court 
adds to this very indefinite criterion that “Some 
latitude must be allowed for the legislative appraise- 
ment of local conditions.”** Where the court can- 
not know the local situation well enough to enable 
it to say that the legislature was clearly wrong, it 
is obvious that the burden of proving the invalidity 
of the discrimination must weigh heavily on the 
opponent of the statute. 

Since the discriminations are applied in respect 
of professions and occupations which are regulated 
by statute under the police power, applying to all, 
citizens as well as aliens, the court must be satisfied 
that there is a sound basis for regulating the pro- 
fession or occupations concerned, and if this be 
conceded it will be easier to prove the fairness of 
an added regulation against aliens. This point 
comes out very clearly in Clark Deckebach*® 
where the court sustained an ordinance of the City 
of Cincinnati prohibiting the issue to aliens of 
licenses for pool and billiard rooms. In an earlier 
case, Murphy v. California,” the court sustained the 
regulation of this business on account of the “harm- 
ful and vicious tendencies of public billiard and pool 
rooms.” Therefore, the business might have been 
prohibited completely and if allowed to be licensed, 


U. 





35. In re Parrott, 6 Sawyer 347, 1 Fed. 489; Yick Wo v. Hop- 
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the legislature might reasonably forbid giving 
licenses to foreign born, who are not as familiar nor 
as sympathetic with our government or social order 
as citizens.*? 

When the courts try to apply their criterion to 
other businesses than pool rooms they find great 
difficulty. For example, in New York the sale of 
soft drinks is held to be in the same class as pool 
rooms and so licenses to operate may be forbidden 
to aliens.** In Oregon, however, the court refused 
to align this business in the succession of the 
saloon,** and could see no reason why aliens may 
not of right “apply for licenses to engage in the 
business of selling soft drinks in Portland” on the 
same basis that a native American may apply. The 
court laid down the rule that “in respect to persons 
proposing to engage in an otherwise lawful occu- 
pation, a distinction based solely on whether the 
applicant is or is not an alien is not permitted in 
this State.”** So the Massachusetts court believed 
that aliens might be refused licenses as peddlers, 
while the Supreme Court of Maine declared that 
there was no basis for discrimination against aliens 
as a class in respect of the right to exercise that 
trade.*° Where such a difference in point of view 
exists between two state courts it is possible for 
the Supreme Court to hold that it will not question 
the opinion of the Massachusetts judges that in 
view of the conditions in their jurisdiction the 
limitation is reasonable although it might not be 
reasonable in Maine on a fair construction of the 
conditions in that state. Therefore, it seems likely 
that the principal protection under the due process 
clause for the alien against limitation of his right 
to work in respect of licensed occupations will be 
through the state supreme courts. The cases seem 
clearly to establish that though the occupation 
may be sufficiently affected by public interest to 
permit its licensing, it does not follow that it may 
therefore be limited to citizens. In Michigan, for 
example, though there is no objection to licensing 
barbers, there is no reason for refusing licenses to 
aliens.4® There must be in addition some valid rea- 
son to show why aliens as a class should be dis- 
qualified from conducting the regulated business.‘ 

The weapon of the treaty power is based on the 
provision of the Constitution that treaties “shall 
be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, anything in the 
Constitution or Laws of any State to the Contrary 
notwithstanding.” (Art. VI, §2). One of the com- 
monest forms of treaty is the treaty of commerce, 
assuring to the citizen of each contracting state on 
the territory of the other freedom to do business 
and to own property necessary for that purpose. 
Such a treaty “operates of itself, without the aid 
of any legislation, state or national; and it will be 
applied and given authoritative effect by the 
courts.”** Wherever a state statute limiting the 
rights of foreigners to do business comes in conflict 
with the treaty, the statute must fall. The argu- 
ment that the regulation was made in the interest 

41. See Anton v. Van Winkle, 297 Fed. 340 (1924). 

42. Miller v. Niagara Falls. 207 App. Div. 798 (1924). 

43. Trageser v. Gray, 73 Md. 250 (1890). 

44, George v. Portland, 114 Ore. 418 (1925). 

45. Com. v. Hana, 195 Mass. 262 (1907); State v. Montgomery, 
94 Me. 192 (1900). 


46. Templar v. Barbers Board, 131 Mich. 254 (1902); George v. 
Portland, supra, note 44. 

47. Wright v. May, 127 Minn. 150. See Norman Alexander, 
Rights of Aliens under the Federal Constitution, p. 11 

48. Asakura v. Seattle, 265 U. S. 332, 341, 68 i” Ed. 1041, 1044 
(1923). 


of the police power of the state, or for the protec- 
tion of interest of the state, cannot prevail against 
the express terms of a treaty or the Law of the 
Land. The only difficulty is one of interpretation 
of the treaty and determining whether or not the 
right to carry on an occupation prohibited to the 
alien, is included in the expression used in the 
treaty. The Supreme Court has decided that “the 
business of a pawnbroker is ‘trade’ within the 
meaning of the treaty” with Japan so that an ordi- 
nance of the City of Seattle forbidding the granting 
of a license to a Japanese pawnbroker is invalid as 
to him.*® On the other hand, the court said that the 
operation of billiard and pool rooms is not “com- 
merce” within the terms of a treaty which “guaran- 
tees reciprocal ‘liberty of commerce’” between 
American and British nationals.*° The Court re- 
marks that: “It would be an extravagant applica- 
tion of the language quoted to say that it could be 
extended to include the owner of a place of amuse- 
ment who does not necessarily buy, sell or exchange 
merchandise or otherwise participate in com- 
merce.’”>! 

In the pawnbroker’s case, Justice Butler had 
no difficulty in finding that the “pawnbrokers are 
regarded as carrying on a ‘business’” and that, 
therefore, applying the rule that “treaties are to be 
construed in a broad and liberal spirit,” the treaty 
with Japan clearly gave to Japanese nationals the 
right to be pawnbrokers in this country. It would, 
therefore, seem to be very doubtful whether the 
New York law preventing aliens from operating 
soft drink parlors could be sustained against a per- 
son whose country has a treaty of commerce with 
the United States, and the New Jersey statute for- 
bidding aliens to be investment bankers, or the 
South Dakota statute prohibiting their selling 
poisons, would certainly seem of doubtful validity. 
The Washington court, in sustaining the act in 
question in the Asakura Case, argued that pawn- 
broking was not a right but a privilege which the 
legislature might grant to some and refuse to others, 
and cited in defense of its position, state cases hold- 
ing valid laws limiting saloon licenses to citizens. 
As as basis for the distinction between pawnbroking 
and ordinary business much stress was laid on the 
possibility of the abuse of the business of pawn- 
broking and the consideration that “it offers a ready 
shelter for thievery and in that extent encourages 
criminality.”** The Supreme Court of the United 
States brushed the argument aside saying: “While 
regulation has been found necessary in the public 
interest, the business is not, on that account, to be 
excluded from the trade and commerce referred 
to in the treaty. Many worthy occupations and 
lines of legitimate business are regulated by state 
and Federal laws for the protection of the public 
against fraudulent and dishonest practices.’ 

Justice Stone pointed out that there may be 
differences in the language of treaties so that no 
general rule can be laid down to apply to all occupa- 
tions. A treaty giving the right to “carry on 
trade,” he thinks is broader than a treaty giving the 
right to “carry on commerce.” No case, however, 
has held that a treaty authorizing the carrying on 

49. op. cit. p. 
50, Clark v. ‘Deckcbach, supra, note 37, p. 395. 


51. op. cit., p. 85 
52. Bloomfield v. State, 86 Ohio, 253 (1912); Trageser v. Gray, 
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58. Asakura v. Seattle, 122 Wash. 81, 83. 
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of trade is intended to apply to a trade in the sense 
in which we speak of a “trade union.” In applying 
the Japanese treaty, Justice Butler appears to rely 
on those characteristics of pawnbroking which 
make it a business involving transactions in articles 
of merchandise, and Justice Stone expressly calls 
attention to this consideration. It would, therefore, 
seem very clear that the usual provisions of a treaty 
of commerce would not apply to trades like barber- 
ing, or professions like architecture. Real estate 
agents might stand on a border line where the agent 
was concerned with business property which aliens 
are expressly authorized to hold in connection with 
their business. 

It is a tribute to the wisdom of the Fathers of 
the Constitution that they placed in the hands of the 
federal judiciary the protection of rights granted by 
treaties as against local feeling. Had the United 
States Supreme Court sustained the Supreme Court 
of Washington in upholding the law refusing the 
granting of a license to the Japanese, a situation 
would have arisen which would undoubtedly have 
led to recriminations between the two countries 
and to an increase of ill-feeling which it is pecu- 
liarly the object of treaties of commerce to avoid 
by providing fair conditions of trade for individuals 
of different nations all over the world. The liquor 
cases appear not to have been brought before the 
Supreme Court on this point but it is possible that 
in view of the position of liquor as an outlaw, it 
might be held that keeping a saloon was not com- 
merce under a treaty and therefore not protected, 
It would be doubtful, however, whether if liquor 
traffic were permitted, the wholesale dealing in 
liquor could be forbidden to foreigners protected by 
treaties of commerce. 

The point has been made that where the em- 
ployment involves use of a state’s property there is 
no right but a privilege concerned from which an 
alien may be excluded. This principle has been 
based on the right of the state to deal as it pleases 
with its own property. It can forbid an alien’s 
shooting game,” since a state may refuse hunting 
or fishing licenses to any but its own residents, thus 
excluding citizens of other states. A similar point 
is presented in cases like the Rhode Island law al- 
lowing licenses to drive on the roads as common 
carriers for hire to be given only to residents of the 
state who are also citizens. The State court said 
in sustaining the act, that a foreigner could not ask 
for more than a citizen of another state; the treaty 
clause granting him the rights and privileges of 
nationals, which he is guaranteed, means only that 
the right to use the public highways as a common 
carrier for hire, is a privilege which a citizen of an- 
other state may not claim, so that a resident for- 
eigner may be excluded from a license without con- 
travening the treaty."’ 

Legislation favoring citizens over aliens in pub- 
lic work, whether done by the public authority or 
through contractors, takes several forms. In Ari- 
zona no person not a citizen or ward of the United 
States may be employed on public works, and the 
legislature emphasized its determination to limit 
employment to citizens by striking out the qualifi- 
cation permitting a person who has declared his 
intention to become a citizen to be employed on the 

55. Patsone v. Penna., 24 
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same basis as a citizen.** Arizona does not require 
citizenship, however, where federal funds are used.*® 
Alaska™ forbids the Territory or any municipality 
to employ persons not citizens. California®™ pro- 
hibits the employment of aliens by contractors and 
sub-contractors on public works except in cases of 
extraordinary emergency and requires reporting of 
all such cases of emergency. A declaration of in- 
tention avails nothing to an alien, who is defined as 
“any person not a born or fully naturalized citizen 
of the United States.” The requirement of citizen- 
ship for employment on public works is included 
in the Constitution of Arizona, but it was found to 
pinch in a particular case so that an amendment 
was proposed, and subsequently approved by the 
people, to permit the working of prisoners by the 
state or political subdivision on roads or other pub- 
lic work despite the citizenship requirement.” 

Another less drastic form of preference simply 
provides, as in Montana,” that no aliens shall be 
employed on public works if American labor is 
available. New Jersey in 1931% established the 
same rule in respect of public work, whether done 
directly or by contractors, but allows aliens with 
first citizenship papers to be employed when citi- 
zens are unavailable, for domestic work in state 
institutions other than penal or reformatory ;* and 
New York® modified an early act, which required 
preference on public works to be given to citizens, 
by limiting the preference to citizens of the State of 
New York, thus putting aliens in the same position 
as citizens of other states. Texas requires that 
citizens of the United States and of the county 
where the work is being performed, shall be given 
preference. 

Statutes preventing aliens from being employed 
on public works have successfully jumped the two 
barriers of the 14th Amendment and treaty regula- 
tion. In Heim v. McCall® the court said: “. . . 
it was said that it belongs to the state as guardian 
and trustee for its people, and having control of its 
affairs to prescribe the conditions upon which it 
will permit public work to be done on its behalf or 
on behalf of its municipalities,” citing Atkins v. 
Kansas, 191 U. S. 207. A treaty of commerce with 
Italy provided that the “citizens of each of the High 
Contracting Parties shall receive, in the states and 
territories of the other, the most constant security 
and protection for their persons and property and 
for their rights and shall enjoy in this respect the 
same rights and privileges as are or shall be granted 
to the natives, on their submitting themselves to 
the conditions imposed upon the natives.” Con- 
struing this treaty, the court held that it did not 
apply to public works and did not limit “the power 
of the state, as the proprietor to control the con- 
struction of its own works and the distribution of 
its own money,” citing People v. Crane, 214 N. Y. 
154. 
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RITICAL re-examination of the structure of 
the American Bar Association is a manifesta- 
tion of the bar’s anxiety for its collective wel- 

fare. The same sense of insecurity as to the pro- 
fession’s future has initiated in every state move- 
ments to strengthen bar associations either by in- 
corporation or by federation of existing voluntary 
bodies. Bar Association speeches drop the old tone 
of self approval and take on a tone of apprehension 
and uneasiness. ° 

No one, I suppose, fears that the lawyer, as an 
experienced adviser and trained controversialist, 
will disappear. As a super executive, as a technical 
expert on the payroll of big business, or in a group 
of legal experts constituting a law firm or legal 
clinic that differs from a law corporation more in 
theory than in fact, or as a specialist in trial or tax 
matters, or utility cases or criminal or personal in- 
jury cases, he prospers and multiplies. But what is 
happening to that class of lawyers to whom Wood- 
row Wilson referred as a “dwindling body of gen- 
eral practitioners who used to be our statesmen?” 
The law as a profession depends upon lawyers of 
rather general practice, not submerged in a specialty 
nor dominated by a single overshadowing interest, 
who become champions of any just cause, reserve 
their intellectual independence and uphold the 
tradition of loyalty to client and respect for the law 
and the courts. 

Before considering problems of organization, 
let us appraise the forces that are at work on this 
legal profession of general practitioners. These ten- 
dencies I would point out as a matter of analysis, 
not necessarily criticism, and to stimulate consider- 
ation, not opposition. Many are inevitable, some 
probably beneficial to society, if not to the bar, 
others may, in the end be for our good. 

Perhaps most conspicuous is the tendency to 
encroach upon the field of the lawyers’ monopoly. 
No matter what the character of his practice, his 
field is being invaded by laymen. Plaintiff’s advo- 
cates were deprived of many cases by the Work- 
men’s Compensation Law. A strong sentiment now 
favors compulsory automobile insurance and arbi- 
tration of personal injury and property damage 





*Address delivered before the Alabama State Bar at_ Birmingham 
on April 15, 1932. Mr. Jackson, as chairman of the Committee on 
Reorganization of the Bar of the Conference of Bar Association Dele- 
gates, and in cooperation with the Committee on Coordination of the Bar 
appointed by the Executive Committee of the American Bar Association, 
addressed the Alabama Association, at its request, for the purpose of 
further advising the profession of the work being done by these two 
committees and of stimulating interest in the problem of bar coordination. 


claims by an administrative tribunal. Whatever 
merits such a plan may have, it would take a large 
volume of business from both plaintiffs’ and de- 
fendants’ lawyers and leave them to seek other 
sources of income. In corporate reorganization and 
in tax matters, the business man more and more 
relies upon the accountant as his counsellor. In 
fact the Federal Treasury Department will not 
permit a member of the bar, even of the United 
State Supreme Court, to participate in a tax 
conference with its subordinate clerks unless 
specially admitted to the Treasury Bar and this 
special admission is extended to accountants 
as freely as to lawyers. The lawyer who builds 
his practice upon executorships and estates, finds 
the Trust Company taking his place and much busi- 
ness formerly transacted in law offices is now trans- 
acted in the bank. The lawyer’s function of passing 
upon titles, except in rural districts, has been taken 
over by Title Insurance Companies. A concern 
financially embarrassed is now quite as apt to be 
liquidated by an adjuster representing Credit Insur- 
ance Companies who are subrogated to the interest 
of nominal creditors as by lawyers. Laymen’s col- 
lection agencies, resorting often to methods of col- 
lection which would be reprehensible in a lawyer, 
are handling collections. Trade associations are 
providing bureaus to furnish specialized legal ad- 
vice to members. Whole industries and groups of 
merchants have bound themselves by arbitration 
agreements to prevent their controversies from fall- 
ing into the hands of lawyers and courts. Mergers, 
combinations, chain stores and chain banks reduce 
the number of clients and remove the conflict of 
interest out of which retainers arise. We hear that 
the depression and the inflation that sired it, both 
have operated to the economic destruction of the 
middle classes, whence most of us drew our clients. 
I fear it is all too true. 

These economic developments are paralleled by 
legal developments prophetic of a declining prestige 
of courts and a corresponding decline in the prestige 
of the legal profession. The litigation method of 
settling controversies is steadily being superseded 
by the administrative method. Today the contro- 
versies settled in our courts of general jurisdiction 
are of small magnitude compared to the values be- 
ing adjudicated in the tribunals of special jurisdic- 
tion such as the Interstate Commerce Commission, 
Utility Commissions, Trade Commissions, “Blue 
Sky” Commissions, Workmen’s Compensation 
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Commissions, Zoning and Building Commissions 
and scores of others, Federal, State and municipal. 

Each business feels that the legal center of 
gravity is in some administrative body and no 
longer in the courts of original jurisdiction. 

Of course every business is subject to litigation 
in the courts. Often its magnitude is considerable. 
Yet to a large business, court litigation is incidental 
compared with the power to make or break the busi- 
ness which some administrative body possesses. 
And such tribunals multiply in number and in 
power. 

Moreover, far more finality is given and far 
more confidence reposed in these special tribunals 
than in our Judges. Regardless of the professional 
training required and the safeguards to his inde- 
pendence, few indeed and trivial are the decisions 
of a judge of original jurisdiction that are not sub- 
ject to full review on both law and fact. But 
many of the administrative bodies have by statute, 
fully sustained by the Supreme Court, been 
granted power to make final findings of fact which 
no court can review. 

The legal profession may well be apprehensive 
of a decline in the prestige of our law courts if they 
-an only announce scholarly abstractions while a 
lay commission grants orders that means prosper- 
ity or failure or makes awards that must be paid 
in cash. 

Even courts of last resort may entertain only 
limited questions and must in many cases accept the 
premises prepared by the administrative body. 

The administrative method of settling contro- 
versies has made progress against the strongest 
opposition of the bar. Lawyers instinctively pre- 
fer the slower, more contentious, more deliberative 
methods of the court and regard the informality, 
short cuts and mass production methods of Com- 
missions as a sort of slap-stick justice. 

3ut if the lawyer’s animosity against the ad- 
ministrative method is well grounded, why does it 
make progress each year? We lawyers place an 
affectionate emphasis upon a traditional set of val- 
ues such as the separation of powers of government, 
the supremacy of an independent judiciary, proof of 
every allegation according to time-tried rules of 
evidence, testing each witness by cross examination, 
deliberation, jury trial and the appeal. We know 
the price we pay is delay and technicality and ex- 
pense. The history of our profession is the history 
of the battles for these rights and we yield them an 
almost oriental devotion. However, the public is 
placing its insistence upon a different set of values 
from those we prize. It seeks speedy settlement, 
finality and freedom from the procedural conten- 
tions it pays for, but does not understand. Hence, 
it ousts the court of jurisdiction and the lawyer 
from employment and settles its cases by procedure 
extemporized by a lay referee or commissioner who 
suspends rules of evidence he never dreamed ex- 
isted, and his decision has the finality of a decree of 
fate. 

The philosophy upon which classes of contro- 
versies are being withdrawn from litigation and 
turned over to administrative determination is 
stated in a recent decision (Crowell vs. Benson de- 
cided Feb. 23, 1932) by Chief Justice Hughes: 

“The findings of the deputy commissioner, supported by 
evidence and within the scope of his authority, shall be final. 


To hold otherwise would be to defeat the obvious purpose of 
the legislation to furnish a prompt, continuous, expert and 
inexpensive method for dealing with a class of questions of 
fact which are peculiarly suited to examination and determina- 
tion by an administrative agency specially assigned to that 
task. The object is to secure within the prescribed limits of 
the employer’s liability an immediate investigation and a sound 
practical judgment, and the efficacy of the plan depends upon 
the finality of the determinations of fact with respect to the 
circumstances, nature, extent and consequences of the em- 
ployee’s injuries and the amount of compensation that should 
be awarded.” 

And in the dissenting opinion in the same case 
by Mr. Justice Brandeis: 

“With a view to obviating the delays incident to judicial 
proceedings the Act substitutes an administrative tribunal for 
the court... . 

“The purpose of these administrative bodies is to withdraw 
from the courts, subject to the power of judicial review, a 
class of controversy which experience has shown can be more 
effectively and expeditiously handled in the first instance by a 
special and expert tribunal. The proceedings of the deputy 
commissioners are endowed with every substantial safeguard of 
a judicial hearing.” 

And he concludes that to permit re-examination 
of jurisdictional facts “would seriously impair the 
entire administrative process.” 

The reason is stated by Judge Crane of the 
New York Court of Appeals as follows: 

_ | “When, therefore, we pass from the courts to the Commis- 
sion of all kinds and leave to them the final determination of 
the facts unhampered by our technical rules of evidence, we 
have demonstrated in a very practical way the popular dis- 
content with the ordinary method of determining much of our 
litigation. The way is left open for the determination 
of many matters by departments or commissions, or the admin- 
istrative bodies.’”” 

The gain or loss to society from substituting 
executive justice for judicial justice is sharply in 
debate and it is no part of my subject here. Except 
in the case of efforts to enforce confiscatory rates 
upon utilities, the courts have summarily disposed 
of all constitutional objections to the complete re- 
moval of controversies over facts from the reach of 
the judicial power. It is time that a smug and 
somnolent legal profession awaken to the fact that 
our generation has a definite preference for the ad- 
ministrative method, for in a time when the gov- 
ernment has steadily extended its functions and 
its need for fact finding, no new power has been 
confided to the courts, but all have been placed with 
Boards or Commissions. On the other hand such 
litigation as employers liability has been with- 
drawn from the courts and passed to the executive 
powers. 

As we face a struggle for law reform, long over- 
due, I shall not be surprised if it takes the direction 
of withdrawing certain classes of claims, such as 
automobile negligence, small claims and commer- 
cial debts, from court litigation and extensions of 
liability without regard to fault, and determining 


this “vicarious liability’ by. the administrative 
method. Regardless of social effects, what effect 


will it have on the bar? 

Administrative tribunals give the lawyer no 
such monopoly of attention as do the courts. They 
usually require no admission to practice and 
technical experts in other lines such as accountants 
and engineers, often specialize in appearing before 
them. In New York City it is disclosed that the 


1. Judge Frederick Crane, N, Y. State Bar Bulletin, March, 1932. 
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most successful practitioner, before some of its 
municipal tribunals, was a veterinary surgeon. 

Equally serious upon the general bar is the 
pressure to specialize in practice before such bodies. 
Special tribunal work does not fit into general prac- 
tice and the specialist is frequently not interested 
in the profession as a whole. The tendency is to 
break up the general bar into a number of bars of 
limited practice. 

There is but one way for the lawyers to escape 
the economic demoralization that is already evident, 
and that threatens to increase as by one device or 
another our monopoly is invaded. 

The bar must recognize that the administrative 
method is a recent but established competitor with 
our judicial method of fact-finding. 

We must recognize that in the competition our 
favorite is severely and needlessly handicapped by 
a load of delays, costs, formality, technicality and 
uncertainty, which win it nothing but public sus- 
picion and hostility. 

We must recognize that the lay public is not 
well enough informed as to the intricacies of legal 
procedure to lead effectively in reforming it. It can 
only reform present abuses as it did reform the 
practice in employers liability cases—by setting up 
lay tribunals to handle them. 

We must recognize that responsibility for 
training our legal system down to fighting weight 
and sweating out its excess cost and formality, and 
speeding it up so as to have a fair chance to com- 
pete for its life is definitely that of the organized 
bar. The possibility of preserving the judicial or 
litigation method of settling controversies over facts 
depends on the bar abandoning its traditional hos- 
tility to progress, its cynical opposition to reform. 
We fall into a pit of our own digging. 

The Bar faces its problems as a house divided 
against itself. It is divided into counsellors and ad- 
vocates, with divergent interests and viewpoints. A 
sharp and often bitter division is between plain- 
tiffs lawyers and defendant’s lawyers in personal 
injury cases. We are admiralty lawyers, patent 
lawyers, mineral lawyers, railroad lawyers of sev- 
eral specialties, utility lawyers, bankruptcy lawyers, 
commercial lawyers, criminal lawyers—classified 
according to the interests of our dominant, and too 
often dominating clients. There is no economic 
solidarity among us. We have developed no guild 
spirit, no professional bond. 

The result is that while a bar association may 
count as members the most influential men of its 
community, its collective influence is slight. There 
is a cancellation of influence due to their service of 
opposing interests, political parties or causes. The 
bar associations have less real control of individual 
members than does a trade union, and less of the 
lawyer’s loyalty than does a secret society or a 
lunch club. We are not sufficiently organized to 
accept collective responsibility for the profession’s 
welfare. 

3ar organization has made uneven progress. 
Strong voluntary associations of varied activities 
and strong financial support exist in a few large 
cities. Rather casual associations exist in smaller 
cities and rural sections. Some states have power- 
ful incorporated, all-inclusive, organizations, others 
voluntary ones numbering as members a small part 
of the bar. In some sections several local associa- 


tions have federated to produce a large district as- 
sociation of greater strength and usefulness. Per- 
haps the strongest unit for close organization will 
be the state. But under our form of government 
problems common to lawyers of all states were 
early recognized and now arise in increasing num- 
bers. There can be no doubt that, however press- 
ing our local organization needs may be, there is 
urgent need for a strong, cohesive, compact, repre- 
sentative and vigorous American Bar Association. 
It is not a reflection upon its long and honorable 
existence to suggest that these times call for closer 
organization. 

One of the first to recognize the need was 
Elihu Root, who was responsible for the calling of 
the first Conference of Bar Association Delegates, 
and who is quoted as saying: 

“The Bar of America has been fumbling for years through 
national, state and local associations, in private conference, and 
in public addresses, to find some way to render public service 
we know we are bound to render, and that we all feel we are 
not rendering satisfactorily.” 

No better exposition of the need was ever made 
than by James Grafton Rogers when Chairman of 
the Bar Association Delegates and you will find his 
excellent address in the January, 1930, number of 
AMERICAN Bar ASSOCIATION JOURNAL entitled “The 
Demand for Reorganization in the American Bar.” 

A Committee of the Conference of Bar Asso- 
ciation Delegates has been studying the subject and 
in the March, 1932, number of the AMERICAN BAR 
JourNAL, you will find the carefully considered re- 
port of the Committee on Coordination of the Bar 
of the American Bar Association. 

The April, 1932, number of the AMERICAN BaR 
ASSOCIATION JOURNAL publishes a statement of this 
Committee on Coordination of the Bar which can- 
vasses the whole field of reorganization and which 
is deserving of every lawyer’s study. I quote from 
the report what seems a temperate and well bal- 
anced statement of the problem of the American 
Bar Association. 

“It now numbers a fifth of the nation’s lawyers, its mem- 
bership being recruited by individual solicitation. Because of 
the inherent limitations of membership solicitation, it probably 
can never hope, in its present form, to enroll or speak directly 
for a majority of the profession. Its will finds expression 
through annual assemblies which, of late years, have become 
too large to be deliberative, and, furthermore, are not truly 
representative of a balanced national opinion. Though the 
existing machinery is apparently not the most efficient in 
many ways, it is not certain that either of the two most fre- 
quently suggested improvements are immediately feasible: (1) 
an annual assembly of delegates elected by the members resi- 
dent in each state, or (2) the establishment of a more or less 
loose but organic affiliation with independent State and Local 
Associations by some provision that all members of Local and 
State Bar associations shall automatically become members of 
the American Bar Association. Though the latter plan would 
seem to promise great advance in terms of actual aaccomplish- 
ments, and a better opportunity for the profession to collec- 
tively discharge the duty of leadership which it bears to the 
public, it cannot even be characterized until some indication 
is forthcoming as to the willingness of the State and Local 
Associations to co-operate. Your Committee is well aware of 
the vast divergence in conditions and in degree of associational 
activity which exists in the several states today.” 

It is not my purpose to advocate any particular 
program of changes. The adoption of a program 
will require the reconcilement of many interests 
and the meeting of many minds. My purpose here 
is purely evangelistic. I want to bring to you a 
sense of our shortcomings and a desire for salvation 
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and so to arouse your interest in the problem that 
you will contribute to its solution the best talent 
which this splendid association affords. 

A basic question that the American Bar Asso- 
ciation must decide is which of the two schools of 
Bar Association activities it will follow. One school 
favors a voluntary club of selected members. Op- 
posed to this is the all-inclusive Association which 
is an organization of the whole Bar as it is, good, 
bad and indifferent. Personally, I more enjoy the 
voluntary club of selected members and I believe 
that there will always be a demand for that kind 
of lawyers’ groups. But I seriously doubt whether 
the Bar will effectively marshal its collective influ- 
ence under that type of organization. The diffi- 
culty with Bar Associations has been that the so- 
called leading lawyers became the active members 
of the Bar Associations and the other lawyers went 
to the legislature and defeated the Bar Association’s 
bills. Thus in my own state in three years, out of 
eighteen bills sponsored by the Association of the 
Bar of the City of New York, sixteen were defeated 
by a legislature dominated by lawyers. While it 
may not be necessary to abandon our different 
lawyers’ clubs, we need an organized profession and 
while this includes some members whose fellowship 
and opinions we may not value, yet if they are 
worthy to be admitted as members of the profes- 
sion, they must not be excluded from the organ- 
ized bar. 

Another problem is whether a national bar 
association will be a federation of state associations 
or will disregard state lines and seek its own mem- 
bership. Bar Associations have been successful 
under each type of organization. The most com- 
plete ‘and illuminating study of Bar Associations 
ever published is that by Mr. Philip J. Wickser, 
Chairman of the Conference of Bar Association 
Delegates, in the Cornell Law Quarterly of April, 
1930. It is said that the original founders of the 
American Bar Association had in mind an organ- 
ization federal in structure. However this may be 
as an ideal, the American Bar Association cannot 
now abandon a voluntary membership of indi- 
viduals nor surrender its independent source of 
revenue. Unless and until the organization of the 
several states is more complete, more energetic and 
more uniform it would be unwise for the national 
association to rest upon them as a foundation. 
A federal structure must await in the several state 
organizations, uniform, tested and successful. Even 
then it presents the same conflict as to voting 
power that so vexed the Federal Constitutional 
convention and led to compromise between the 
populous and the smaller states. A federal struc- 
ture is not impossible, it is just difficult. 

It has been suggested that a federated form 
could be combined with the present voluntary form 
of organization. An experimental body of this kind 
is already in being. The Conference of Bar Asso- 
ciation Delegates is a representative body some- 
what loosely constructed and functioning as a sec- 
tion of the American Bar Association. It might be 
strengthened and made a sort of second chamber of 
the American Bar meetings and thus balance the 
democratic mass meeting with a representative as- 
sembly. 

It has also been suggested that the American 
Bar Association offer to the stronger State Associa- 








tions a joint membership in some form so that the 
lawyer would obtain for a single fee, membership 
in both his state, the national and perhaps the local 
bar association. The American Bar Association 
might grant membership to members of local asso- 
ciations, applying through the State organization. 
This would not require basic reorganization but 
would be accomplished by agreement between the 
American Bar Association and the State or Local 
Associations cooperating in such a plan. It would 
furnish an example of cooperation and tend to 
stimulate interest in the complete bar organization. 
It would enable those who are active in promoting 
the interests of their local bar associations to pro- 
mote the interest of the national association at the 
same time. It would seem that some effort-toward 
unifying the efforts at increasing bar association 
membership might well be undertaken and at least 
in a few states as an experiment. 

Whatever is done, we must definitely aim at 
consolidation and concentration of our organization 
efforts rather than continue to diffuse our energies 
through new and separate organizations, and the 
profession must be brought to a realization of the 
need of financing its professional bodies adequately 
to provide executive organizations of full-time sal- 
aried employees of the highest type. Our Bar Asso- 
ciations rely too much on voluntary service, which is 
fitful and uncertain and calls for a sacrifice of time 
and expense which some of the best fitted members 
are unable to give. The average man pays more in 
dues to third-class secret societies than he does for 
membership in the body that, if it functions prop- 
erly, would represent his entire professional interest. 
Bar association work should not be a seasonal ef- 
fort culminating and terminating in an annual mass 
meeting, it must be the twelve-month task of an 
adequate staff of junior executives. We have over 
50 state, national or regional Bar Associations and 
over 1,200 local ones. Duplication or possible con- 
flict of effort must be eliminated and they must be 
so coordinated as to constitute a harmonious profes- 
sional representation. 

I have rested the case for better bar organiza- 
tion upon the ancient appeal of self-defense. A bar 
that is threatened by an unprecedented increase in 
numbers and at the same time by a loss of its busi- 
ness, may justly be apprehensive of economic de- 
moralization. It takes no delirious vision to see 
that increasing numbers and decreasing income 
may produce such competition as will overrule all 
ethical restraints as it has’ in some lines and in 
some localities already. To prevent such a condi- 
tion transcends the mere right of self-defense, it 
becomes a duty of public service. A collectively 
impotent and individually predatory bar would be 
a collapse of our professional tradition that would 
stamp our generation as unworthy of its heritage. 
We are summoned to trial by ordeal. We dare not 
fail. 





Binder for Journal 

The Journal is prepared to furnish a neat and serviceable 
binder for current numbers to members for $1.50. The price 
is merely manufacturer’s cost plus expense of packing, mail- 
ing, insurance, etc. The binder has back of art buckram, with 
the name “American Bar Association Journal” stamped on it 
in gilt letters. Please send check with order to Journal office, 
1140 N. Dearborn St., Chicago, II. 
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Washington Letter 


1266 National Press Building, 
Washington, D. C., May 10, 1932. 


Legislation Limiting the Jurisdiction of the District 
Courts 


HE Committee on Jurisprudence and Law Re- 

form of the American Bar Association held a 

meeting at the Mayflower Hotel, Washington, 
D. C., on May 3d, at which the Committee took 
up for consideration the following measures pend- 
ing in Congress to limit the jurisdiction of the Dis- 
trict Court: S. 937 and the companion bill, H. R. 
10594. 

This bill is known as the Attorney General's 
bill and provides “that where a corporation organ- 
ized under the laws of one or more States or under 
the laws of one or more foreign countries, carries 
on business in a State other than one wherein it 
has been organized, it shall for purposes of juris- 
diction in a District Court of the United States be 
treated as a citizen of such State wherein it carries 
on business as respects all suits brought within that 
state between itself and residents thereof and aris- 
ing out of the business carried on in such State.” 

It also considered S. 939 and the companion bill, 
H. R. 11508, known as the Norris bill in the Senate 
and the LaGuardia bill in the House of Representa- 
tives respectively. These propose to eliminate en- 
tirely diversity of citizenship as a basis for jurisdic- 
tion in the Federal Courts. Also H. R. 4526, known 
as the Bulwinkle bill, which proposes to increase the 
jurisdictional amount for suits in the Federal Courts 
from $3,000 to $7,500. 

The Norris bill had previously been favorably 
reported to the Senate by the Senate Judiciary Com- 
mittee (Senate Report No. 530), and is on the Sen- 
ate Calendar, while the Attorney General’s bill is 
still before that Committee. 

The House Judiciary Committee had taken up 
the Attorney General's bill for consideration and 
had amended it so as to increase the jurisdictional 
amount from $3,000 to $7,500 and ordered it favor- 
ably reported to the House of Representatives. At 
a subsequent meeting, and before the bill was re- 
ported, the Committee reconsidered its action and 
agreed to report the Attorney General’s bill favor- 
ably without amendment and to report favorably 
the Bulwinkle bill to increase the jurisdictional 
amount. Before a report was made on these two 
bills, the Committee agreed to accord a hearing to 
those who opposed and those who favored this leg- 
islation and a hearing was set for May 4th. 

Such being the status of the various measures, 
the Committee on Jurisprudence and Law Reform 
of the American Bar Association at its meeting 
went on record as opposing the enactment of the 
Attorney General’s bill, the Norris bill and the Bul- 
winkle bill. There were fourteen votes cast against 
the Norris bill and none in favor of the bill. There 
were twelve votes against the Attorney General’s 
bill, while two were in favor of it. There were 
twelve votes against the Bulwinkle bill while one 
vote was cast in its favor. 

The action of the Committee in opposing this 
legislation is in line with the policy heretofore 
adopted by the American Bar Association, directing 





opposition to all legislation radically limiting the 
jurisdiction of the Federal courts or decreasing the 
power thereof. 

The Attorney General of the United States, 
Honorable William D. Mitchell, appeared before the 
Committee and discussed the legislation pending in 
Congress and in particular the so-called Attorney 
General’s bill, which, he urged, should be enacted 
into law rather than the Norris or Bulwinkle bills. 

Honorable Paul Howland, Chairman of the 
Committee, presented a memorandum in opposition 
to these bills which he had prepared and submitted 
to the Judiciary Committee of the Senate. Mr. 
Edward W. Everett, of Chicago, Illinois, a member 
of the Committee, presented a brief which he had 
prepared and presented to Mr. Howland, giving his 
comments on these bills. 

The Committee directed that Mr. Howland and 
Mr. Everett, appear before the House Judiciary 
Committee on May 4th, in opposition to all three 
bills. 

Meeting of House Judiciary Committee 


The House Judiciary Committee hearing began 
at 10 o’clock A. M. of May 4th. Mr. Howland was 
the first to be heard by the committee. 

After stating the attitude of opposition on the 
part of the American Bar Association to the prin- 
ciples involved in the bills under consideration, he 
brought out the main points relied on to prove the 
doubtful constitutionality and the general inadvisa- 
bility of the proposed measures. Limitation of time 
and frequent questions from members of the com- 
mittee prevented a development of his argument in 
extenso, but it is contained in the printed memor- 
andum which he submitted at the close of the hear- 
ing. 

His first point was that Art. 3 of the Constitu- 
tion contained an express grant of judicial power 
to the Supreme Court and such inferior courts as 
Congress should establish; that it was expressly 
declared that this judicial power should extend to 
controversies between citizens of different states, as 
well as to other enumerated subjects; that (follow- 
ing Mr, Justice Story in Martin vs. Hunter’s Lessee, 
1 Wheaton, 305) the creation of some inferior courts 
was a constitutional mandate to congress; and 
therefore that “any attempt on the part of Congress 
to destroy, nullify or diminish the judicial power, 
as granted and defined in the Constitution is of 
doubtful constitutionality.” 

In this connection he called attention to the 
fact that the Eleventh Amendment to the Constitu- 
tion was adopted because Congress and the Judici- 
ary of that day considered that Article 3, Section 2, 
under which a citizen could sue a state, could only 
be changed by that method. Now the provision 
with respect to suits between citizens of different 
states occurs in the very same section of Article 3 
and follows immediately after the one relating to 
suits against a state, as part of the same enumera- 
tion. It therefore followed that if a constitutional 
amendment was necessary in the first case, it would 
seem to be equally necessary to abolish the second 
provision. 

The Eleventh Amendment and the construction 
by the First Congress and the judiciary of the time 
left no doubt, in Mr. Howland’s view, as to the con- 
temporary construction. And such construction, 
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as he showed by various citations, after a long lapse 
of time, is sufficient to fix the original constitutional 
intention. Of course, he added, there is a vital 
difference between the destruction of an express 
power granted by the Constitution and a regula- 
tion, within reasonable limits, of the exercise of that 
power. 

Mr. Howland further argued that to refuse to 
extend the judicial power to controversies between 
citizens of different states would not only do away 
with the original jurisdiction in the District Courts 
but also the appellate jurisdiction of the Supreme 
Court—all contrary to Article 3 of the Constitution. 

With respect to the Attorney General’s bill, he 
stated that it was aimed at a particular abuse as 
illustrated by the case of Black and White Taxicab 
& Transfer Company v. Brown and Yellow Taxicab 
& Transfer Company (276 U. S. 518; 72 L. ed. 681), 
where the Brown and Yellow Taxicab Co., a cor- 
poration of Kentucky, being desirous of having the 
privilege of removing its litigation into the Federal 
courts, organized the Brown and Yellow Taxicab 
Company, a corporation of Tennessee, and after 
organization transferred all of the property of the 
Kentucky corporation to the Tennessee corporation. 
The Kentucky Corporation thereupon went out of 
business. Mr. Howland stated that such an abuse 
in a few cases should be no justification for tearing 
down an entire Federal jurisdiction. 

He emphasized the point that Congress has no 
power to create a citizen of a State and that the 
Attorney General’s bill could result in making a 
qualified or limited citizen out of a corporation in 
forty-seven different states of the Union, The bill 
discriminates between an individual, who would still 
have the right to resort to the Federal courts on the 
ground of diversity of citizenship, and a corporation. 

Mr. Howland expressed doubt as to whether 
this is a proper or opportune time for Congress to 
shatter the confidence of our people in the stability 
of their courts, with the situation which exists in 
the country today. He stated that there is no press- 
ing need for radical legislation of this character. 

Mr. Hobart S. Weaver, appearing as attorney 
for the Association of Life Insurance Presidents, 
New York City, stated that the companies he repre- 
sented oppose and urge objections to all three of 
the bills under consideration because experience and 
observation have shown that the right of removal 
in proper cases to the Federal courts, based on di- 
versity of citizenship, is a substantial right which 
affords a much needed protection in a certain class 
of cases, particularly in insurance cases. 

Mr. J. H. Doyle, General Counsel, National 

soard of Fire Underwriters, New York City, an 
organization of fire insurance companies, was next 
to appear before the Committee. He stated that the 
stock fire insurance companies, prior to 1922, could 
not in more than half of the States, under laws per- 
mitting them to do business in those States, insti- 
tute or remove suits to the Federal courts. Such 
State laws had been upheld in Doyle v. Continental 
Insurance Company (94 U. S. 535; 24 L. ed. 148) 
and Security — Life Insurance Company v. 
Prewitt (202 U. 246; 50 L. ed. 1013). In the 
former case, Wisconske had enacted that if any 
foreign insurance company should transfer a suit 





brought against it from the State courts to the Fed- 
eral Courts, it should, thereupon, become the duty 
of the Secretary of State to revoke and cancel its 
license to do business within the State, while the 
latter case involved a similar statute of Kentucky. 
Those cases held that inasmuch as the insurance 
company did business in the State as a matter of 
privilege and not as a matter of right, the State had 
a right to impose upon it any restrictions it might 
see fit as a condition precedent to transacting busi- 
ness within its borders. 

The Supreme Court, he continued, had reversed 
these two cases in Terral v. Burke Construction 
Company (257 U. S. 529; 66 L. ed. 352) decided in 
1922, from which the following was quoted: 

“The principle established by the more recent decisions of 
this court is that a state may not, in imposing conditions upon 
the privilege of foreign corporation’s doing business in the state, 
exact from it a waiver of the exercise of its constitutional right 
to resort to the Federal courts, or thereafter withdraw the 
privilege of doing business because of its exercise of such right, 
whether waived in advance or not. The principle does not de- 
pend for its application on the character of the business the 
corporation does, whether state or interstate, although that has 
been suggested as a distinction in some cases. It rests on the 
ground that the Federal Constitution confers upon citizens of 
one state the right to resort to Federal courts in another; that 
state action whether legislative or executive, necessarily calcu- 
lated to curtail the free exercise of the right thus secured, is 
void because the sovereign power of a state in excluding foreign 
corporations, as in the exercise of all other of its sovereign 


ot a is subject to the limitations of the supreme fundamental 
aw 


Mr. Doyle stated that the experience of the in- 
surance companies prior to the decision of the 
Terral case, demonstrated that there were certain 
localities in certain states where the prejudice 
against a corporation was so great and so intense 
that suits or claims which arose in other jurisdic- 
tions would be instituted in such localities where 
they could be tried before such prejudiced juries. 

He called attention to the case of Pennsylvania 
Fire Ins. Co. v. Gold Issue Mining & M. Co. (242 
U. S. 93; 61 L. ed. 610) which was instituted in 
the western part of Missouri, as was then quite cus- 
tomary, and where judgment was obtained against 
the fire insurance company. The suit was upon a 
policy of insurance issued in, and covering property 
in, Colorado, owned by a mining corporation which 
was organized under the laws of Arizona. The suit 
was brought in Missouri under a State statute 
which required the insurance company to file with 
the superintendent of the insurance department a 
power of attorney consenting that service of process 
upon the superintendent should be deemed personal 
service upon the company so long as it should have 
any liabilities outstanding in the State. In the trial 
of the case there was a misconstruction of the law 
of Colorado, because the Missouri courts were not 
accustomed to dealing with the laws of Colorado. 
The Supreme Court, however, held that a mere 
error of construction committed by a State court in 
a candid effort to construe the laws of another state, 
is not a denial of full faith and credit entitling the 
complaining party to come to that court. 

Mr. Doyle stated that since the companies are 
permitted to remove such suits, there is no advan- 
tage in taking them into these prejudiced districts, 
because to take them there means that the com- 
panies will remove them to a I’ederal court and have 
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them tried there. Hence the practice has been gen- 
erally abandoned. 

He stated that the right to remove to the Fed- 
eral courts had very greatly decreased litigation so 
far as stock fire insurance companies were con- 
cerned. 

In opposing an increase in the jurisdictional 
amount, Mr. Doyle stated that in the case of large 
losses involving reinsurance, the insurance might be 
divided among a number of companies and some 
companies might be involved only to the extent of 
$4,000 or $5,000—which would be an amount less 
than the proposed jurisdictional amount. For this, 
and the further reason that $3,000 has been estab- 
lished as the jurisdictional amount for a long period 
of time, he urged that there be no increase. 

He stated that when economic conditions are 
bad the loss ratios are very large, and urged that 
this is not the time to deprive these corporations 
of the feeling of security which they experience in 
the right of removal to the Federal courts, where 
the decisions everywhere are practically uniform as 
respects any particular condition of business, where- 
as the decisions in the State courts are often at very 
great variance with one another. 

Mr. James A. Emery, General Counsel, Na- 
tional Association of Manufacturers of the United 
States, was next heard and opposed the enactment 
of these bills. He was followed by Mr. Paul V. 
Keyser, representing the investment Bankers Asso- 
ciation of America, who stated that the economic 
consequence of denying the right of access to the 
Federal courts to non-resident corporations would 
be far-reaching ; would interrupt the normal flow of 
capital across state lines; would be destructive of 
values and make more difficult the future rais- 
ing of capital for companies and enterprises in 
states other than in the States where investors 
might be located; for all of which reasons, his asso- 
ciation urged that the jurisdiction which has always 
been in the Federal courts be continued. 

Mr. H. F. Drake, of New York, representing the 
Association of Casualty and Surety Executives, 
stated that his companies were opposed to these 
bills, because they would be prejudicial in the trial 
of cases in the courts of the States foreign to the 
domicile of the company, since the experience of 
the companies has shown that there is prejudice 
against them. He stated that there was no less 
expense to litigants in the State courts; in fact, he 
thought it was greater, because invariably there is 
only one appeal now under the established practice 
in the Federal courts, and that is to the Circuit 
Court of Appeals, whereas in the State courts you 
may often have two appeals, first to the appellate 
division and finally to the highest court of the State. 

Mr. Washington Bowie, Baltimore, Maryland, 
representing the Fidelity and Deposit Company, 
stated that in the Fourth Circuit, even with the 
congestion of the Federal Courts, it is possible to 
get a trial in the Federal courts quicker than in 
most of the State Courts. He said, as Mr. Doyle 
had stated, that before the decision in the Burke 
Construction Company case, corporations were sued 
in Missouri on contracts all over the country, be- 
cause there was a local prejudice against foreign 
corporations there. He stated that it was not alto- 
gether in that section that the prejudice existed, 





because there was a section in Southwest Virginia, 
a place known as Clintwood, twenty-four miles from 
a railroad, a county seat, over two mountain ranges, 
where clients of his were sued in 1904 for $7,000,000, 
and default judgment was entered against them. He 
stated that these things will frequently happen if 
corporations are compelled to defend in state courts, 
and they will be dragged to the remote ends of 
States with no redress. 

Mr. F. G. Dunham, representing the Associa- 
tion of Life Insurance Counsel, stated that the aver- 
age policy of life insurance in the United States is 
less than $2,400, so that if the jurisdictional amount 
were raised above $3,000 many cases that can now 
go to the Federal courts could not be taken there. 

G. H. Dorr, representing the Association of the 
Bar of the City of New York, appeared as a mem- 
ber of the Committee on Federal legislation, and 
stated that the position of the committee was one 
of strong opposition to the LaGuardia and Bulwin- 
kle bills. 

He called attention to the difficulties which 
would be encountered if a corporation—for exam- 
ple, a railroad—operating in a number of states, 
finds it necessary to go to a court to have its busi- 
ness and property placed temporarily in the hands 
of receivers for administration. In the Federal 
Courts, a receiver is appointed with ancillary re- 
ceivers in other jurisdictions, a thing which would 
not be possible in State Courts. 

Edward W. Everett called attention to a brief 
which he had prepared and submitted to the Chair- 
man of the Committee on Jurisprudence and Law 
Reform of the American Bar Association. He stated 
that Senator Norris, on April 24, 1922, delivered an 
address in New York, which was published in the 
New York Times, in which he advocated the entire 
abolition of the inferior Federal courts. Mr. Everett 
stated that Senator Norris made no mention as to 
the disposition of matters in which the Fed- 
eral courts have jurisdiction exclusively, such as 
patents, maritime law and bankruptcy. 

In the Federal courts in Chicago, according to 
Mr. Everett, it is possible to get a trial much 
quicker than in the State courts, because for years 
it has taken two years to have a case reached in the 
State Courts. 

Congressman [Emanuel Celler presented for the 
record a letter from the Attorney General, opposing 
the enactment of the Bulwinkle bill to increase the 
jurisdictional amount, because such an increase is 
open to the objection that it tends to make the 
United States court more a rich man’s court and 
would deprive a great many persons of the protec- 
tion of the Federal courts, whereas the general ob- 
ject in fixing an amount is to eliminate petty litiga- 
tion from the Federal courts. The Attorney Gen- 
eral stated in the letter that this purpose is entirely 
satisfied by the present limit of $3,000. - 

On May 17th the House Judiciary Committee 
took up for consideration the Attorney General’s 
bill and the Bulwinkle bill. It decided against a 
favorable report on the first measure by a vote of 
10 to 6, and against favorable report of the second 
by a vote of 12 to 4. This action was not necessarily 
final as a reconsideration is possible. The La 
Guardia bill was not taken up. 
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A LESSON FROM THE PAST 

One of the tactical advantages of those 
proposing radical legislation is, as a rule, 
that their plans have not been tried. There 
is little chance of checking up their actual 
operations. Everything is in the future— 
that glorious Utopia in which any scheme is 
sure to work well and exactly as anticipated. 

It happens, however, that this is not 
altogether the case with the plan of those 
who would take away the jurisdiction of the 
Federal Courts on the ground of diverse 
citizenship. Strangely enough, that plan 
has been tried. There are facts available to 
show how it worked. These facts are not 
adverted to in any of the arguments of those 
who favor this legislation, but they are very 
pertinent, and they merit more considera- 
tion than has apparently been given them. 

To be specific, there was a time, before 
the decision of the United States Supreme 
Court in Terral v. Burke Construction Co. 
(257 U.S. 529; 66 L. Ed. 352), in 1922, when 
fire insurance companies and certain other 
foreign corporations could not institute or 
_remove suits to the Federal Courts under 
the laws of more than half the States per- 
mitting them to do business in those States. 
Such laws had indeed been attacked years 
before but they had been upheld by the 
United States Supreme Court and were 
in force until the decisions were reversed in 
the case above mentioned. What was the 
practical result of this withdrawal of the 
right of removal on the ground of diverse 
citizenship? We quote from our Washing- 
ton Letter giving the testimony of Mr. J. H. 














Doyle, General Counsel of the National 
Board of Fire Underwriters before the 
Judiciary Committee of the House of repre- 
sentatives on May 4: 

“Mr. Doyle stated that the experience 
of the insurance companies, prior to the de- 
cision of the Terral case, demonstrated that 
there were certain localities in certain states 
where the prejudice against a corporation 
was so great and so intense that suits or 
claims which arose in other jurisdictions 
would be instituted in such localities so that 
they could be tried before prejudiced juries.” 

Federal jurisdiction on the ground of 
diversity of citizenship had its origin in the 
fear of just such consequences of local preju- 
dice. But there are those who said in the 
debate on this measure that we had passed 
the frontier days when every stranger was 
viewed with suspicion and hostility and that 
there is no longer any need to allow resort 
to the Federal tribunals to escape from the 
consequences of local prejudice. 

The history of the litigation to which Mr. 
Doyle refers, marked by the concentration 
of many suits from distant places against 
corporations from other states in a particu- 
lar locality where local prejudice was known 
to exist, with consequent verdicts almost as 
a matter of course against the foreign cor- 
poration and no adequate remedy by appeal, 
is the history of a legal scandal resulting 
from conditions which the Norris bill seeks 
to legalize and make nation-wide. 

The scandal ended when Terral v. 
Burke, supra, established the right to escape 
from such a condition by removal to the 
Federal courts. The Norris bill is reallf 
an attempt to reverse Terral v. Burke by 
legislative action. 

This period, for years prior to 1922, is 
worth study. Seldom indeed are legislators 
and the public given an opportunity to see 
the actual effects of a proposed statute in 
any class of cases. No better information 
as to what may be expected from its future 
operation could possibly be secured. 


WARNING TO LAWYERS 
Complaints received from various 
sources justify a warning to lawyers that 
they use due care in ascertaining the re- 
liability of any law list, bureau of informa- 
tion, legal service or anything of the kind 
to which they are asked to subscribe by can- 
vassers or otherwise. They should satisfy 
themselves by inquiry made to someone 
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known to them that the publication is gen- 
uine and responsible. 

The following extract from the Report 
of the Committee on Professional Ethics of 
the New York County Lawyers’ Association 
ought to give anyone a good idea of some of 
the types of solicitors who are abroad in the 
land: 

“The Chairman has received repeated 
complaints and inquiries from lawyers out- 
side of New York of the efforts of solicitors 
for various enterprises purporting to have 
their headquarters in this city, who produce 
apparent recommendations of their excel- 
lence or dependability from prominent mem- 
bers of the profession here. These com- 
plaints indicate that the authors have, in 
their view, been misled into reliance upon 
expectations or promises which have failed 
to materialize, and in some of these cases 
considerable sums appear to have been re- 
ceived from the complainants without the 
promised result. 

“The frequency and widespread extent 
of these complaints and inquiries prompt a 
caution to our members that they exercise 
especial care to satisfy themselves of the re- 
liability of any enterprise to which they give 
any recommendation or subscription which 
may be used in canvassing others. State- 
ments have been made that even letters of 
refusal have subsequently appeared upon 
apparent photostatic copies of the letter 
heads of New York lawyers as letters of 
commendation. These dishonest practices, 
through the innocent or careless aid of our 
local lawyers, need to be_ substantially 
curbed. They do not fall within the field of 
legal ethics, nor yet of the unlawful practice 
of law, though they are utilized to impose 
upon members of the profession in other 
places.” 

Lawyers would not think of letting a 
client accept a proposition without some 
assurance of its soundness. They should 
apply the same rule when approached by 
persuasive solicitors of concerns of which 
they know nothing. 


LEGISLATIVE SOLICITATION OF 
LAW BUSINESS 


The retiring President of the Nevada 
Bar Association, Mr. George S. Green, coined 
a rather good phrase in his annual address 
at the last meeting of that body. He spoke 
of “the solicitation of divorce business by an 
Act of the Legislature,” in referring to the 
recent statute passed in that state. 





The phrase is good because it seems 
to describe the situation aptly. It also de- 
scribes a legislative tendency which has 
manifested itself in other states. Some years 
ago a move to follow Nevada’s lead in a 
Southwestern state provoked a strong pro- 
test from a certain element of the Bar. Only 
recently the Arkansas Legislature passed 
an Act which contained a hospitable invita- 
tion to this kind of business—or at least was 
so interpreted by a good many lawyers— 
even though its promised welcome was not 
quite so effusive as that extended by the 
Nevada Act. 

There is also the attempted solicitation 
of Mexican States—Yucatan, Sonora and 
Chihuahua. Yucatan’s Legislature seems 
to have been the first to realize the financial 
possibilities of marital discord in the United 
States and to make proper provision to 
profit thereby. Sonora, somewhat later, ap- 
pears to have felt that its contiguity to this 
country justified a bid for that kind of busi- 
ness. Only recently Chihuahua began to 
compete, with a very liberal statute, the 
terms of which were reinforced by the great 
convenience afforded by its port of entry for 
divorce business at Juarez, just across the 
Rio Grande from El Paso. Recent articles 
pointing out the uncertain character of the 
goods the Mexican courts are prepared to 
deliver have, however, doubtless had a bad 
effect on the Mexican-American divorce 
traffic. 

Of course Legislatures have long been 
in the habit of trying to promote business 
by the offer of special inducements. Statutes 
for the organization of corporations, with 
liberal terms as to fees, places of meeting 
and other details—all with the intent of in- 
ducing prospective incorporators to make 
use of the facilities of particular states—are 
quite familiar and are regarded as legitimate. 
Statutes offering wealthy persons a haven 
of retirement where state inheritance taxes 
and income taxes will not molest have not 
been the object of serious criticism. 

The question of the propriety of legis- 
lative solicitation of business therefore 
seems to resolve itself into a question of 
what sort of business it may properly solicit 
and what terms it may properly offer. The 
retiring President of the Nevada Bar Asso- 
ciation is evidently of the opinion that the 
divorce business is one which should not be 
sought on terms which challenge the public 
policy of most of the States from which the 
applicants come. 
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Circumstances under Which Immunity from Service of Process While Voluntarily At- 
tending Court in Another Jurisdiction Does Not Apply—Oklahoma Statute Regu- 
lating Business of Manufacture, Sale and Distribution of Ice Held Unconsti- 
tutional—The Right of “Experimentation in Things Social and Economic’ — 
Utah Statute Forbidding Advertisement of Tobacco Products on Bill- 
Boards, Street Car Signs and Placards Does Not Violate the “Equal 
Protection Clause’—Immunity of State Instrumentality From 
Federal Taxes—Revenue Act of 1926 Creating Irrebuttable 
Presumption That Transfers Under Certain Circu’n- 
stances Are in Contemplation of Death Held 
Unconstitutional 





By EpcAar Bronson TOoLMAN* 


Courts — Practice Immunity From Service of 
Process While Voluntarily Attending Court 
in Another Jurisdiction 


The rule of immunity from the service of process 
which is ordinarily accorded a non-resident while in volun- 
tary attendance upon a court in another jurisdiction is 
granted for the convenience of the court, and in order not 
to impede the administration of justice by deterring persons 
from coming voluntarily into the jurisdiction, when their 
presence is necessary or convenient to the administration 
of pending litigation. 

In a suit to set aside transfers of property, as in 
fraud of judgment creditors, the rule does not apply to 
confer on an attorney appearing in the suit immunity from 
service of process in another suit, ancillary to the first 
suit, brought to recover certain of the property which was 
transferred to the attorney as fees pendente lite. 

While denial of immunity in such circumstances may 
tend to discourage voluntary attendance, the deterrent effect 
is outweighed by the fact that allowance of immunity 
might operate to defeat the purpose of the main cause for 
whose protection immunity is invoked. 


Lamb v. Schmidt, Adv. Op. 425; 

This case and Lamb v. Cramer, (Adv. Op. 422, 
Sup. Ct. Rep. Vol. 52, p. 315), were ancillary to a suit 
brought in the District Court for Northern Mississippi 
to set aside transfers of property to the petitioner on 
the ground that the transfers were in fraud of judg- 
ment creditors. In the Schmidt case the question was 
whether the petitioner, a resident of Illinois, was im- 
mune from the service of process while in attendance 
on the court in Mississippi as an attorney in the princi- 
pal suit. The suit in the Schmidt case was brought by 
the receiver appointed in the principal case to recover 
part of the funds involved in the latter suit, which 
were paid to the petitioner pendente lite, as attorney’s 
fees for representing one of the defendants therein. 

The district court quashed the service of process 
upon the ground that the petitioner was immune from 
service, under the circumstances of his voluntary at- 
tendance on the court. On certiorari the Supreme 
Court, in an opinion by Mr. Justice STONE, upheld 
the Circuit Court of Appeals’ reversal of the order 
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quashing the service. In so ruling the Court stressed 
the point that the service of process was ina suit ancil- 
lary to the principal suit which the petitioner was volun- 
tarily attending. In considering the case it was 
observed that the rule of immunity from process, when 
applicable, is generally sustained upon the theory that 
denial of immunity would tend to discourage voluntary 
attendance at trials, and thus hamper the administra- 
tion of justice. 


The general rule that witnesses, suitors, and their 
attorneys, while in attendance in connection with the con- 
duct of one suit are immune from service of process in 
another, is founded, not upon the convenience of the indi- 
viduals, but of the court itself. As commonly stated 
and applied, it proceeds upon the ground that the due 
administration of justice requires that a court shall not 
permit interference with the progress of a cause pending 
before it, by the service of process in other suits, which 
would prevent, or the fear of which might tend to dis- 
courage, the voluntary attendance of those whose presence 
is necessary or convenient to the judicial administration 
in the pending litigation. 

It follows that the privilege should not be enlarged 
beyond the reason upon which it is founded, and that it 
should be extended or withheld only as judicial necessities 
require. 


The case at bar, however, involved a somewhat dif- 
ferent question, since the allowance of immunity here, 
although possibly having a tendency to encourage vol- 
untary attendance, might also operate to defeat the ends 
of justice in the principal suit. 


The deterrent effect, if any, upon attendance at the 
trial, of the possibility that these procedures may be re- 
sorted to, is outweighed by the fact that the immunity, if 
allowed, might paralyze the arm of the court and defeat 
the ends of justice in the very cause for the protection 
of which the immunity is invoked. ° 
_ From the viewpoint of the due administration of justice 
in the first suit, the second was as much a part of it as 
if it had been an interlocutory motion to compel the pro- 
duction in court of documents or of property involved in 
the suit. The case is, therefore, not one where the cause 
pending before the court is subjected to possible hindrance 
or delay by service of process in some unrelated suit. The 
aid of the petitioner already in attendance upon the liti- 
gation, was demanded in order that the relief prayed 
might be secured and the cause brought to a final and 
successful termination. Neither that demand nor compli- 
ance with it could prevent his attendance upon the principal 
Cause, as service of process in another court might. Even 
if we make the assumption that the non-recognition of 
such immunity might have discouraged petitioner’s par- 
ticipation as counsel, still it would defeat, not aid, the 
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administration of justice in the principal cause to encourage 
petitioner’s voluntary presence by the grant of an immunity 
which would relieve him from any compulsion either to 
continue his presence or to answer for his acts affecting 


the progress of the cause. Judicial necessities require that 
such immunity should be withheld, and it was rightly denied 
by the court below. 

The Cramer case involved a proceeding to punish 
the petitioner for contempt. The District Court quashed 
the citation for contempt, but the Circuit Court of Ap- 
peals reversed. This decree of reversal was also af- 
firmed by the Supreme Court in an opinion by Mr. 
Justice STONE. 

It appeared that while the contempt proceeding was 
pending final decree was entered in the main case declar- 
ing that the judgments of the plaintiffs were a lien on 
the property, and appointing a receiver to take posses- 
sion and to liquidate the lien. It was entered without 
prejudice to the rights of the petitioner, and he was 
no party to it. The contempt proceeding was later dis- 
missed for lack of jurisdiction over the subject matter, 
and over the person sought to be held in contempt. 

Holding that the dismissal of the contempt pro- 
ceeding was erroneous, the Court said: 

The petitioner, as counsel in the principal suit, had 
notice of the equities alleged in the bill. So far as he 
acquired, pendente lite, any interest in the property involved 
in the suit, he was not only subject to those equities, but 
bound by any decree which the court might make with 
respect to it, to the extent that it might adjudicate the 
rights of the plaintiffs against the defendants. ‘ 

His receipt and diversion of the property, which was 
then in gremio legis. tended to defeat any decree 
which the court might ultimately make in the cause. That 
and his retention of the property after the decree was en- 
tered were in fraud of the rights of the plaintiffs to 
prosecute the suit to its conclusion, and an obstruction of 
justice constituting a contempt of court which might be 
proceeded against civilly. 

The objections chiefly urged by the petitioner 
were that the contempt proceeding was for criminal 
contempt, and that hence the order dismissing it was 
not appealable; and that even if regarded as civil, no 
appeal would lie, because no appeal was taken from 
the final decree in the principal case. The Court, how- 
ever, stated that the purpose of the petition was to aid 
in giving the plaintiffs the property which they were 
entitled to receive, and since its purpose was, therefore, 
remedial, it was for a civil contempt. 

It is the purpose of the punishment, rather than the 
character of the act punished, which determines whether 
the proceeding is for civil or criminal contempt. Even 
though the particular acts of the petitioner may take the 
characteristics of both a civil and criminal contempt, and 
so may not be classified as exclusively one or the other. ; 
still, under the allegations and prayer of the petition, it 
would have been competent for the District Court to have 
punished the contempt by its coercive order until Lamb 
made restitution of the property or to have imposed a 
fine, payable to the receiver, compensating for its taking. 
A proceeding to secure such relief is civil in its nature. 


As to the other objection urged by the petitioner, 
the Court stated that the contempt proceeding, in aid 
of the main cause, could be maintained independently 
either before or after the decree in the main cause was 
entered, so long as it remained unsatisfied; and that 
the appeal was not dependent on an appeal from the 
decree in the other suit. 

Lamb vs. Schmitt was argued by Mr. Edward 
Burling for the petitioner, and by Messrs. Gerald Fitz- 
gerald and Sam C. Cook for the respondents. Lamb 


vs. Cramer was argued by Mr. Edward Burling for 
petitioner and by Mr. Gerald Fitzgerald for respon- 
dents, 








State Statutes—Regulation of Private Businesses— 
Manufacture, Sale and Distribution of Ice 


The Oklahoma statute regulating the business of the 
manufacture, sale, and distribution of ice is invalid as a 
violation of the due process clause of the Fourteenth 
Amendment, to the extent that it provides that no person 
shall engage in such business without first obtaining from 
the State Corporation Commission a license which is the 
equivalent of a certificate of public convenience and neces- 
sity. 
The business of the manufacture, sale, and distribution 
of ice is a private business and cannot be transformed 
into a business affected with a public interest by mere 
legislative declaration and subjected to regulations which 
may be imposed on public utilities, or businesses which, by 
reason of their public character, are affected with a public 
interest. 


New State Ice Company v. Liebmann, Adv. Op. 
479; Sup. Ct. Rep. Vol. 52, p. 371. 


In this case the Court had before it a question as 
to the extent to which a state may constitutionally reg- 
ulate the business of the manufacture, sale and distribu- 
tion of ice. A statute of Oklahoma declares that that 
business is a public business; forbids persons from 
engaging therein without a license from the Corpora- 
tion Commissioner of the State, granted after a hear- 
ing; and provides that application for such license may 
be denied if it appears that facilities existing in the 
community are sufficient to meet the public needs 
therein. 

It is further provided that: 

In addition to said authority, the said Commission 
shall have the right to take into consideration the respon- 
sibility, reliability, qualifications and capacity of the person, 
firm or corporation applying for said license and of the 
person, firm or corporation already licensed in said place 
or community, as to afford all reasonable facilities, con- 
veniences and services to the public and shall have the 
power and authority to require such facilities and services 
to be afforded the public. 

Persons already engaged in the business are en- 
titled to a license upon payment of the required fee, 
without meeting the other requirements of the act. 

The case arose on a suit brought in a district 
court by one ice company, to which a license had been 
granted, to enjoin another company from engaging in 
the business without a license. The district court dis- 
missed the bill for want of equity, on the ground that 
the business is a private business which may not be 
subjected to the regulation. The circuit court of ap- 
peals affirmed the decree. On appeal the Supreme 
Court affirmed the decree, in an opinion by Mr. Jus- 
TICE SUTHERLAND. Mr. JustIcE BRANDEIS delivered 
a dissenting opinion, in which Mr. Justice STONE con- 
curred. 

Conceding that all businesses are subject to some 
regulation, Mr. Justice SUTHERLAND undertook to 
demonstrate that the ice business in Oklahoma is not so 
affected with a public interest as to warrant the drastic 
restriction imposed by the statute. 

it must be conceded that all businesses are subject to 
some measure of public regulation. And that the business 
of manufacturing, selling or distributing ice. like that of 
the grocer, the dairyman, the butcher or the baker may be 
subjected to appropriate regulations in the interest of the 
public health cannot be doubted; but the question here is 
whether the business is so charged with a public use as 
to justify the particular restriction above stated. If this 
legislative restriction be within the constitutional power 
of the state legislature, it follows that the license or per- 
mit, issued to appellant, constitutes a franchise, to which 
a court of equity will afford protection against one who 
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seeks to carry on the same business without obtaining 
from the commission a license or permit todoso. . . In 
that view, engagement in the business is a privilege to be 
exercised only in virtue of a public grant, and not a 
common right to be exercised independently by any com- 
petent person conformably to reasonable regulations 
equally applicable to all who choose to engage therein. 


Cases upholding the regulation of grist mills and 
cotton gins were referred to as involving businesses 
affected with a public interest, under the peculiar cir- 
cumstances obtaining locally, to illustrate the extent to 
which various businesses may be regulated, where the 
industry is of vital concern to the general public. So 
also were cases referred to, upholding the power of a 
state to clothe irrigation companies and mining com- 
panies with the power of eminent domain, involving 
the cognate question whether they constitute a public 
use in respect of which the power of eminent domain 
may be invoked. 

The conditions, however, which were thought to 
justify the holdings in those cases were found entirely 
lacking in respect of the manufacture, sale and dis- 
tribution of ice. As illustrating the point that the peo- 
ple of the state generally are not dependent on ice deal- 
ers, the growing use of relatively inexpensive gas and 
electric household refrigerators was suggested. 

In conclusion, the constitutional objections to the 
statute were summarized as follows: 


Stated succinctly a private corporation here seeks to 
prevent a competitor from entering the business of making 
and selling ice. It claims to be endowed with state 
authority to achieve this exclusion. There is no question 
now before us of any regulation by the state to protect 
the consuming public either with respect to conditions of 
manufacture and distribution or to insure purity of product 
or to prevent extortion. The control here asserted does 
not protect against monopoly, but tends to foster it. The 
aim is not to encourage competition, but to prevent it; not 
to regulate the business, but to preclude persons from 
engaging in it. There is no difference im principle between 
this case and the attempt of the dairyman under state 
authority to prevent another from keeping cows and selling 
milk on the ground that there are enough dairymen in the 
business; or to prevent a shoemaker from making or sell- 
ing shoes because shoemakers already in that occupation 
can make and sell all the shoes that are needed. We are 
not able to see anything peculiar in the business here in 
question which distinguishes it from ordinary manufacture 
and production. It is said to be recent; but it is the char- 
acter of the business and not the date when it began that is 
determinative. It is not the case of a natural monopoly, or 
of an enterprise in its nature dependent upon the grant 
of public privileges. The particular requirement before 
us was evidently not imposed to prevent a_ practical 
monopoly of the business, since its tendency is quite to the 
contrary. Nor is it a case of the protection of natural 
resources. There is nothing in the product that we can 
perceive on which to rest a distinction, in respect of this 
attempted control, from other products in common use 
which enter into free competition, subject, of course, to 
reasonable regulations prescribed for the protection of the 
public and applied with appropriate impartiality. 

And it is plain that unreasonable or arbitrary inter- 
ference or restrictions cannot be saved from the condemna- 
tion of that Amendment merely by calling them experi- 
mental. It is not necessary to challenge the authority of 
the states to indulge in experimental legislation; but it 
would be strange and unwarranted doctrine to hold that 
they may do so by enactments which transcend the limita- 
tions imposed upon them by the federal Constitution. The 
principle is imbedded in our constitutional system that there 
are certain essentials of liberty with which the state is not 
entitled to dispense in the interest of experiments. This 
principle has been applied by this court in many cases. 

In the case last cited | Near v. Minnesota, 283 U. S. 697] 
the theory of experimentation in censorship was not per- 
mitted to interfere with the fundamental doctrine of the 
freedom of the press. The opportunity to apply one’s labor 
and skill in an ordinary occupation with proper regard 












for all reasonable regulations is no less entitled to pro- 
tection. 

The opinion of Mr. Justice BRANDEIS contains a 
powerful argument in support of the statute upon the 
broad ground that modern economic needs require new 
remedies which can be found only by the trial and error 
method of experimentation, and that the Fourteenth 
Amendment should not be construed narowly to throt- 
tle such experimentation. Before developing this thesis, 
however, attention was called to other grounds upon 
which the statute was thought supportable. A brief 
summary of some of those grounds must suffice here, 
and resort had to the opinion itself for the full discus- 
sion of the details. It was pointed out that the attack 
here was upon the statute itself, as such, rather than 
upon any claim of its arbitrary application, so that it 
should be upheld if, upon existing conditions, the legis- 
lature reasonably could conclude that the public wel- 
fare required treating the business as a “public busi- 
ness”; and could also reasonably conclude that the ex- 
clusion of some persons from the business was neces- 
sary to insure an adequate supply of ice. Local condi- 
tions and the history of the legislation were discussed 
in detail to demonstrate that the legislative conclusion 
was not without support. 

The contention that the business is inherently pri- 
vate was countered with the observation that the busi- 
ness may become a matter of public concern under cer- 
tain conditions. 

But so far as concerns the power to regulate, there 
is no difference, in essence, between a business called 
private and one called a public utility or said to be 
“affected with a public interest.’”” Whatever the nature of 
the business, whatever the scope or character of the regu- 
lation applied, the source of the power invoked is the same. 
And likewise the constitutional limitation upon that power. 
The source is the police power. 

The opinion was concluded with a discussion of 
the broad ground that present economic conditions re- 
quire the Fourteenth Amendment to be so construed 
as not to prevent experimentation in the field of social 
and economic science. 

The people of the United States are now confronted 


with an emergency more serious than war. Misery is 
wide-spread, in a time, not of scarcity, but of over- 
abundance. The long-continued depression has brought 


unprecedented unemployment, a catastrophic fall in com- 
modity prices and a volume of economic losses which 
threatens our financial institutions. Some people believe 
that the existing conditions threaten even the stability of 
the capitalistic system. Economists are searching for the 
causes of this disorder and are reexamining the bases of 
our industrial structure. Business men are seeking pos- 
sible remedies. Most of them realize that failure to dis- 
tribute widely the profits of industry has been a prime 
cause of our present plight. But rightly or wrongly, 
many persons think that one of the major contributing 
causes has been unbridled competition. Increasingly, doubt 
is expressed whether it is economically wise, or morally 
right, that men should be permitted to add to the pro- 
ducing facilities of an industry which is already suffer- 
ing from over-capacity. In justification of that doubt, men 
point to the excess-capacity of our productive facilities 
resulting from their vast expansion without corresponding 
increase in the consumptive capacity of the people. They 
assert that through improved methods of manufacture, 
made possible by advances in science and invention and 
vast accumulation of capital, our industries had become 
capable of producing from thirty to one hundred per cent 
more than was consumed even in days of vaunted pros- 
perity; and that the present capacity will, for a long time, 
exceed the needs of business. All agree that irregularity 
in employment—the greatest of our evils—cannot be over- 
come unless production and consumption are more nearly 
balanced. Many insist there must be some form of eco- 
nomic control. There are plans for proration. There 
are many proposals for stabilization. And some thought- 
ful men of wide business experience insist that all projects 
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for stabilization and proration must prove futile unless, in 
some way, the equivalent of the certificate of public con- 
venience and necessity is made a prerequisite to embark- 
ing new capital in an industry in which the capacity 
already exceeds the production schedules. 

Whether that view is sound nobody knows. The ob- 
jections to the proposal are obvious and grave. The 
remedy might bring evils worse than the present disease. 
The obstacles to success seem insuperable. The economic 
and social sciences are largely uncharted seas. We have 
been none too successful in the modest essays in economic 
control already entered upon. The new proposal involves 
a vast extension of the area of control. Merely to acquire 
the knowledge essential as a basis for the exercise of this 
multitude of judgments would be a formidable task; and 
each of the thousands of these judgments would call for 
some measure of prophecy. Even more serious are the 
obstacles to success inherent in the demands which execu- 
tion of the project would make upon human intelligence 
and upon the character of men. Man is weak and his judg- 
ment is at best fallible. 

Yet the advances in the exact sciences and the achieve- 
ments in invention remind us that the seemingly impossible 
sometimes happens. There are many men now living who 
were in the habit of using the age-old expression = is 
as impossible as flying.” The discoveries in physical sci- 
ence, the triumphs in invention, attest the value of the 
process of trial and error. In large measure, these ad- 
vances have been due to experimentation. In those fields 
experimentation has, for two centuries, been not only free 
but encouraged. Some people assert that our present 
plight is due, in part, to the limitations set by courts 
upon experimentation in the fields of social and economic 
science; and to the discouragement to which proposals 
for betterment there have been subjected otherwise. There 
must be power in the States and the Nation to remould, 
through experimentation, our economic practices and in- 
stitutions to meet changing social and economic needs. 
I cannot believe that the framers of the Fourteenth Amend- 
ment, or the States which ratified it, intended to deprive 
us of the power to correct the evils of technological un- 
employment and excess productive capacity which have 
attended progress in the useful arts. 

To stay experimentation in things social and economic 
is a grave responsibility. Denial of the right to experi- 
ment may be fraught with serious consequences to the 
Nation. It is one of the happy incidents of the federal 
system that a single courageous State may, if its citizens 
choose, serve as a laboratory; and try novel social and 
economic experiments without risk to the rest of the 
country. This Court has the power to prevent an experi- 
ment. We may strike down the statute which embodies it 
on the ground that, in our opinion, the measure is arbi- 
trary, capricious or unreasonable. We have power to do 
this, because the due process clause has been held by the 
Court applicable to matters of substantive law as well as 
to matters of procedure. But in the exercise of this high 
power, we must be ever on our guard, lest we erect our 
prejudices into legal principles. If we would guide by the 
light of reason, we must let our minds be bold. 


Mr. Justice Carpozo took no part in the case. 

The case was argued by Messrs. John B. Dudley 
and Guy L. Andrews for the appellant, and by Mr. 
George M. Nicholson for the appellee. 





State Statutes—Regulation of Advertising 
Tobacco Products 


Regulation of the business of selling tobacco products 
is within the police power of the states, and a statute 
forbidding the advertisement of such products on billboards, 
street cars signs, and placards, but permitting the adver- 
tisement thereof in newspapers and periodicals does not 
violate the equal protection clause of the Fourteenth 
Amendment. 


Packer Corporation v. Utah, Adv. Op. 351; Sup. 
Ct. Rep. Vol. 52, p. 273. 
In this opinion the Court sustained the validity 


of a statute of Utah forbidding certain forms of adver- 
tising tobacco. The prohibition related to the display 
of advertisements “on any bill board, street car sign, 








street car, placard, or any other object or place of dis- 
play.” Dealers are permitted to have a sign in front 
of their places of business stating that they deal in the 
articles, and advertisements are permitted to be pub- 
lished in newspapers and periodicals printed or circulat- 
ing in Utah. 

The principal contention urged against the statute 
was that it sets up an arbitrary classification in viola- 
tion of the equal protection clause of the Fourteenth 
Amendment by forbidding advertisements on_ bill 
boards, while permitting advertisements in newspapers 
and periodicals. This contention was rejected by the 
Court in an opinion by Mr. Justice BRANpeEIs, who 
called attention to various measures enacted in Utah 
designed to regulate the business of selling tobacco 
products. As to the propriety of the classification here, 
the reasons advanced by the state court were referred 
to with approval. 

Moreover, as the State court has shown, there is a 
difference which justifies the classification between display 
advertising and that in periodicals or newspapers; “Bill- 
boards, street car signs, and placards and such are in a class 
by themselves. They are wholly intrastate, and the re- 
strictions apply without discrimination to all in the same 
class. Advertisements of this sort are constantly before 
the eyes of observers on the streets and in street cars to 
be seen without the exercise of choice or volition on their 
part. Other forms of advertising are ordinarily seen as a 
matter of choice on the part of the observer. The young 
people as well as the adults have those of the billboard 
thrust upon them by all the arts and devices that skill 
can produce. In the case of newspapers and magazines, 
there must be some seeking by one who is to see and read 
the advertisement. The radio can be turned off, but not 
so the billboard or street placard. These distinctions 
clearly place this kind of advertisement in a position to 
be classified so that regulations or prohibitions may be 
imposed upon all within the class. This is impossible 
with respect to newspapers and magazines.” The legisla- 
ture may recognize degrees of evil and adapt its legisla- 
tion accordingly. 

Another point discussed was that urged by the 
appellant, a Delaware corporation, that the statute 
imposes an unreasonable restraint on interstate com- 
merce, by forbidding the display, on billboards, of post- 
ers shipped into Utah from other states. It did not 
appear, however, that the appellant owned any posters ; 
its interest was merely in billboards which it owned in 
the State. The point was rejected, upon the ground 
that the statute becomes operative after the interstate 
movement has ceased. 

The prohibition is non-discriminatory, applying regard- 
less of the origin of the poster. Its operation is wholly 
intrastate, beginning after the interstate movement of the 
poster has ceased. To sustain the defendant’s con- 
tention would be to hold that the posters, because of their 
origin, were entitled to permanent immunity from the 
exercise of State regulatory power. The Federal Con- 
stitution does not so require. 

The case was argued by Messrs. Gardner Abbott 
and W. H. Reeder, Jr., for the appellant, and by 
Messrs. George P. Parker and Byron D. Anderson for 
appellees. 


Taxation—Immunity of Instrumentality of State 
from Federal Taxes 


Under the rule that the instrumentalities of the States 
are immune from taxation by the federal government, in- 
come received by the lessee of state school lands under 
an oil and gas lease is not subject to federal income and 
excess profits taxes, where, under the terms of the lease 
both parties are entitled to a stated percentage of the gross 
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production, and under the local law the transaction does not 
constitute a sale of the oil and gas. 


Burnet v. Coronado Oil & Gas Co., Adv. Op. 590; 
Supt. Ct. Rep. Vol. 52, p. 443. 

This case involved the question whether income 
derived by the respondent during the years 1917, 1918 
and 1919, from oil produced from lands leased from 
the State of Oklahoma, is subject to federal income 
and excess-profits taxes. A stipulated fraction of the 
oil produced went to the State. The lands were granted 
to the State by the United States and are held for the 
benefit of common schools set up by the state. The 
condition was that lands, valuable for minerals, gas and 
oil, should not be sold prior to January 1, 1915, but 
might be leased. 

The Board of Tax Appeals held the income tax- 
able; but the Court of Appeals for the District of 
Columbia held otherwise. On certiorari, the Supreme 
Court affirmed the Court of Appeals, by a divided 
bench. The prevailing opinion, delivered by Mr. Jus- 
tice McReyNo.tps, proceeded upon the theory that 
such taxes would constitute an unconstitutional burden 
upon an instrumentality of the State, e% the 
ruling in Gillespie v. Oklahoma, 257 U. 501. The 
decision in Group No. 1 Oil Corp. v. n goa U. 5. 
279, was distinguished on the ground that there the 
income held taxable arose from the sale of oil in which 
the state had ceased to have any title. 

Although the opinion expressed a disposition to 
construe Gillespie v. Oklahoma strictly rather than to 
extend it, its applicability here was considered clear. 


True it is. “This Court has consistently held 
that where property or any interest in it has completely 
passed from the government to the purchaser, he can claim 
no immunity from taxation with respect to it, merely be- 
cause it was once government-owned, or because the sale 
of it effected some government purpose. Property 
which has thus passed from either the national or a state 
government to private ownership becomes a part of the 
common mass of property and subject to its common 
burdens.” And as there distinctly indicated the exemp- 
tion claimed by the Oil Corporation was denied because 
under the settled rule applied by the Texas Supreme Court 
the oil and gas from disposal of which the corporate in- 
come arose had been purchased, not obtained under a 
lease—title had passed out of the State by a present sale. 
Status of the title was matter for determination under laws 
of the State as construed and applied by her courts. In 
the present cause there is no basis for saying that accord- 
ing to the local law, the transaction between the State and 
the lessee amounted to a sale. The distinction between 
cases involving sales and those where leases had heen made 
seemed sufficiently apparent when Group No. I Oil Corp. 
; Bass, was decided and is not less obvious now. 

“Just what instrumentalities of either a state or the 
federal government are exempt from taxation by the other 
cannot be stated in terms of universal application. But 
this Court has repeatedly held that those agencies through 
which either government immediately and directly exer- 
cises its sovereign powers, are immune from the taxing 
power of the other” When Oklahoma undertook 
to lease her public lands for the benefit of the public 
schools she exercised a function strictly governmental in 
character. 

The States are essential parts of the plan adopted by 
the Federal Constitution; and we accept as settled doctrine 
that the United States can lay no tax upon their govern- 
mental instrumentalities. 

“Tt is an established principle of our constitutional sys- 
tem of dual government that the instrumentalities, means 
and operations whereby the United States exercises its 
governmental powers are exempt from taxation by the 
States. and that the instrumentalities, means and operations 
whereby the States exert the governmental powers belong- 
ing to them are equally exempt from taxation by the 
United States. . . Each government is supreme in its 


sphere; and in order to preserve our dual system this fact 
must be given practical recognition. 

Here the lease to the respondent was an instrumen- 
tality of the State for the purpose of carrying out her 
duty in respect of public schools. To tax the income of 
the lessee arising therefrom would amount to an imposi- 
tion upon the lease itself. 

The challenged judgment must be affirmed. 


Mr. Justice SToneE delivered an opinion express- 
ing the view that Gillespie v. Oklahoma should be over- 
ruled as inconsistent with the principles reaffirmed 
Group No. 1 Oil Corporation v. Bass, since no distine- 
tion of substance was thought to exist between the lat- 
ter case and the case under review. 


The leasing by the National Government of Indian 
oil lands in Oklahoma to private lessees, for the benefit 
of the Indians, and the leasing by Oklahoma of its school 
lands in like fashion, for the benefit of the schools of the 
state, are no more and no less governmental enterprises 
than the leasing by Texas of its oil lands for the benefit 
of the state university. Whatever the genesis of the par- 
ticular public duty which each sovereignty has undertaken 
to perform, the method chosen and the instruments se- 
lected for its performance are the same. In each case 
there was the exercise of a function concededly govern- 
mental, but in each the only result, so far as the lessee 
was concerned, was the acquisition by him of certain 
property rights exclusively for his own benefit. In each 
the lessee was taxed on his profits, derived from his 
private business in the production and sale of oil and gas, 
which was his property. It cannot be said that the iden- 
tical tax, thus levied, has any effect on Oklahoma differ- 
ing from that on Texas. The fact, if it is a fact, that 
under the Oklahoma leases the lessees do not acquire 
ownership of the oil or gas until they have severed it 
from the soil, but before its sale, while the lessees under 
the Texas leases acquire it immediately on receipt of their 
leases, presents no distinguishing feature. All acquire 
private rights by governmental grant, from the exploitation 
of which they have derived income which, upon principles 
consistently applied by this Court, except in the Indian oil 
lease cases, and reiterated in the Group No. 1 Oil Corpora- 
tion case, may be taxed as other income is taxed. 

Since comparison of the two methods of disposing of 
state assets reveals only formal differences, this Court 
must now deal with an irreconcilable conflict in the theories 
upon which two of its decisions rest. One, the Gillespie 
case, extends the doctrine of tax immunity, beyond any 
other case, to income from private business enterprises, 
merely because the property used in the business was 
acquired from a sovereign government which applies the 
proceeds of it to a governmental purpose. The other, 
and more recent, case, decided by the Court after full con- 
sideration of all the arguments now advanced as support- 
ing the Gillespie case, restricted the immunity to the 
property of the sovereign government itself and to the 
income which the Government derives from it. 

It is plain that if we place emphasis on the orderly 
administration of justice, rather than on a blind adherence 
to conflicting precedents, the Gillespie case must be over- 
ruled. It is true that for ten years the State of Okla- 
homa has been deprived, by the decision in that case, 
of taxes upon the income derived from private business 
of lessees of Indian lands in that state, but that is no 
reason why it should continue to be so deprived or why 
the National Government should now be denied the right 
to like taxes and at the same time be permitted to tax 
the income of the lessees under the Texas leases. No 
interest which could be subserved by so rigid an applica- 
tion of stare decisis, is superior to that of a system of 
justice based on a considered and consistent application 
of the Constitution of the United States. 


Mr. Justice 
Mr. Justice 
STONE. 

Mr. Justice Branpets also delivered a separate 
opinion expressing the view that Gillespie v. Oklahoma 
should be overruled. In this opinion he emphasized the 
necessity for the exercise of the power of the Court to 
overrule those erroneous decisions which, because in- 


3RANDEIS, Mr. Justice Roperts and 
Carpozo concurred with Mr. Justice 
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volving the application of the Constitution, are not sub- 
ject to correction by legislation. 


Under the rule of Gillespie v. Oklahoma vast private 
incomes are being given immunity from state and federal 
taxation. I agree with Mr. Justice Stone that that case 
was wrongly decided and should now be frankly over- 
ruled. Merely to construe strictly its doctrine will not 
adequately protect the public revenues. 

Stare decisis is not, like the rule of res judicata, a 
universal, inexorable command. “The rule of stare decisis, 
though one tending to consistency and uniformity of de- 
cision, is not inflexible. Whether it shall be followed 
or departed from is a question entirely within the discre- 
tion of the court, which is again called upon to consider 
a question once decided. ” Stare decisis i is usually the wise 
policy, because in most matters it is more important that 
the applicable rule of law be settled than that it be settled 
right. This is commonly true even where the error 
is a matter of serious concern, provided correction can be 
had by legislation. But in cases involving the Federal 
Constitution, where correction through legislative action 
is practically impossible, this Court has often overruled its 
earlier decisions. The Court bows to the lessons of ex- 
perience and the force of better reasoning, recognizing 
that the process of trial and error, so fruitful in the 
physical sciences, is appropriate also in the judicial function. 


The reasons for refusing to follow a decision 
which later seems erroneous were thought to be pecu- 
liarly forceful where, as here, the application of the 
Constitution, as distinguished from its construction, or 
the meaning of its words, is involved. Expressed in 
another form, the thought suggested was that many 
cases involving the proper application of a constitu- 
tional principle determine in effect no more than a ques- 
tion of fact, as here, for example, whether it is or is 
not a fact that the challenged tax will interfere substan- 
tially with the functions of the state government. 


Confessedly, the United States may not, by a tax, 
interfere substantially with the functions of a State. The 
question at issue is, whether, as a practical matter, it does 
so interfere by a statute which includes among the items 
on which its general income tax is laid, the profits derived 
by the taxpayer from operating some of the State’s school 
lands under a lease. . 

The doctrine of res judicata demands that a decision 
made by the highest court, whether it be a determination 
of a fact or a declaration of a rule of law, shall be accepted 
as a final disposition of the particular controversy, even if 
confessedly wrong. But the decision of the Court, if, in 
essence, merely the determination of a fact, is not entitled, 
in later controversies between other parties, to that sanc- 
tion which, under the policy of stare decisis, is accorded 
to the decision of a proposition purely of law. For not 
only may the decision of the fact have been rendered upon 
an inadequate presentation of then existing conditions, but 
the conditions may have changed meanwhile. More- 
over, the judgment of the Court in the earlier decision 
may have been influenced by prevailing views as to eco- 
nomic or social policy which have since been abandoned. 
In cases involving constitutional issues of the character 
discussed, this Court must, in order to reach sound con- 
clusions, feel free to bring its opinions into agreement with 
experience and with facts newly ascertained, so that its 
judicial authority may, as Mr. Chief Justice Taney said, 
“depend altogether on the force of the reasoning by which 
it is supported.” 


Mr. Justice Stone and Mr. Justice 
concurred with Mr. Justice BRANDEIS, 

The case was argued by Mr. Solicitor General 
Thacher for the petitioner, and by Hon. Thomas P. 
Gore and Mr. David A. Richardson for the respondent, 
both on argument and reargument. 


ROBERTS 


Taxation — Federal Estate Tax— Transfers Pre- 


sumed to Be in Contemplation of Death 
The provision of § 302(c) of the Revenue Act of 1926 
creating an irrebuttable presumption that transfers made 
by a decedent within two years prior to his death, without 


adequate and full consideration, are in contemplation of 
death, violates the due process clause of the Fifth Amend- 
ment, and is invalid. 


Heiner v. Donnan, Adv. Op. 501; Sup. Ct. Rep. 
Vol. 52, p. 358. 


In this opinion a majority of the Court held invalid 
that provision of the Revenue Act of 1926 § 302 (c), 
which provides that all gifts of a decedent, made with- 
out a full consideration, and within two years prior to 
his death, “shall be deemed and held to have been made 
in contemplation of death within the meaning of this 
title,” and shall be included within his gross estate and 
taxed, to the extent that they are made in excess of 
$5,000 to any one person. The opinion of the Court 
was delivered by Mr. Justice SUTHERLAND, MR. Jus- 
TICE BRANDEIS and Mr. Justice STONE dissented; Mr. 
Justice Carpozo took no part in the decision of the 
case. 

The basis for the decision was that the denial of 
the right of representatives of the estate to show by 
evidence that a gift was in fact not in contemplation of 
death constitutes a deprivation of property, without due 
process of law, in violation of the Fifth Amendment. 

At the outset Mr. Justice SUTHERLAND stated 
that the provision, if valid, must rest either upon the 
theory that Congress has the constitutional power to 
deny to representatives of the estate the right to show 
that the gift was in fact not in contemplation of death ; 
or that the tax, though imposed as a death transfer tax, 
may be sustained as a gift tax. 

In elaboration of the view that neither of those 
theories is tenable, Section 301 of the Act was cited to 
show that the statute provides a system imposing taxes 
on the transmission of property from the dead to the 
living. 

It does not include pure gifts infer vivos. The tax 
rests, in essence, “upon the principle that death is the 
generating source from which the particular taxing power 
takes its being and that it is the power to transmit, or 
the transmission from the dead to the living, on which such 
taxes are more immediately rested. . It is the power 
to transmit or the transmission or receipt of property by 
death which is the subject levied upon by all death duties.” 

It was conceded, of course, that gifts in fact made 
in contemplation of death are testamentary in charac- 
ter, and properly may be made subject to the tax. 

There is no doubt of the power of Congress to provide 
for including in the gross estate of a decedent, for pur- 
poses of the death tax, the value of gifts made in con- 
templation of death; and likewise no doubt of the power 
of that body to create a rebuttable presumption that gifts 
made within a period of two years prior to death are made 
in contemplation thereof. But the presumption here created 
is not of that kind. It is made definitely conclusive— 
incapable of being overcome by proof of the most positive 
character. 

Since the statutory provision here in question at- 
tempts to set up an irrebuttable presumption, it was 
held to fall within the principle condemned in Schlesin- 
ger v. Wisconsin, 270 U. S. 230, and Hoeper v. Tax 
Commission, 284 U. S. 206, construing the due process 
clause of the Fourteenth Amendment. Invoking the 
principle applied in those cases, that “A” may not be 
subjected to an unconstitutional exaction to facilitate 
collection of lawful taxes against “B,” the Court con- 
cluded that the representatives of the estate could not 
be subjected to a tax measured by property forming no 
part of the estate. Referring to those cases, Mr. Jus- 
TICE SUTHERLAND said, in part: 

The presumption was held invalid upon the ground 
that the statute made it conclusive without regard to 
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actualities, while like gifts at other times were not thus 
treated; and that there was no adequate basis for such a 
distinction. “The presumption and consequent taxation 
‘ are defended upon the theory that, exercising judg- 
ment and discretion, the legislature found them necessary 
in order to prevent evasion of inheritance taxes. That is 
to say ‘A’ may be required to submit to an exactment 
forbidden by the Constitution if this seems necessary in 
order to enable the State readily to collect lawful charges 
against ‘B.’ Rights guaranteed by the federal Constitution 
are not to be so lightly treated; they are superior to this 
supposed necessity. The State is forbidden to deny due 
process of law or the equal protection of the laws for 
any purpose whatsoever.” : 

The Schlesinger case has since been applied many times 
by the lower federal courts, by the Board of Tax Appeals, 
and by state courts; and none of them seem to have been 
at any loss to understand, the basis of the decision, namely, 
that a statute which imposes a tax upon an assumption of 
fact which the taxpayer is forbidden to controvert, is so 
arbitrary and unreasonable that it cannot stand under the 
Fourteenth Amendment. 

Nor is it material that the Fourteenth Amendment was 
involved in the Schlesinger case, instead of the Fifth 
Amendment, as here. The restraint imposed upon legisla- 
tion by the due process clauses of the two amendments 
is the same. . . 

The suggestion of the state court that the provision 
was valid as necessary to prevent frauds and_evasions 
of the tax by married persons was definitely rejected on 
the ground that such claimed necessity could not justify 
an otherwise unconstitutional exaction. 

In substance and effect, the situation presented in the 
Hoeper case is the same as that presented here. In the 
first place, the tax, in part, is laid in respect of property 
shown not to have been transferred in contemplation of 
death and the complete title to which had passed to the 
donee during the lifetime of the donor; and secondly, the 
tax is not laid upon the transfer of the gift or in respect 
of its value. It is laid upon the transfer, and calculated 
upon the value, of the estate of the decedent, such value 
being enhanced by the fictitious inclusion of the gift, and 
the estate made liable for a tax computed upon that value. 
Moreover, under the statute the value of the gift when 
made is to be ignored, and its value arbitrarily fixed as 
of the date of the donor’s death. The result is that upon 
those who succeed to the decedent’s estate there is imposed 
the burden of a tax, measured in part by property which 
comprises no portion of the estate, to which the estate is in 
no way related, and from which the estate derives no benefit 
of any description. Plainly, this is to measure the tax on 
A’s property by imputing to it in part the value of the 
property of B, a result which both the Schlesinger and 
Hloeper cases condemn as arbitrary and a denial of due 
process of law. Such an exaction is not taxation but 
spoliation. “It is not taxation that government should 
take from one the profits and gains of another. That is 
taxation which compels one to pay for the support of 
the government from his own gains and of his own prop- 
erty... <° 
“ The presumption here excludes consideration of every 
fact and circumstance tending to show the real motive 
of the donor. The young man in abounding health, bereft 
of life by a stroke of lightning within two years after 
making a gift, is conclusively presumed to have acted 
under the inducement of the thought of death, equally 
with the old and ailing who already stands in the shadow 
of the inevitable end. And although the tax explicitly is 
based upon the circumstance that the thought of death must 
be the impelling cause of the transfer. . . the presump- 
tion, nevertheless, precludes the ascertainment of the truth 
in respect of that requisite upon which the liability is 
made to rest, with the result, in the present case and in 
many others, of putting upon an estate the burden of a 
tax measured in part by the value of property never owned 
by the estate or in the remotest degree connected with 
the death which brought it into existence. Such a statute 
is more arbitrary and less defensible against attack than 
one imposing arbitrarily retroactive taxes, which this 
court has decided to be in clear violation of the Fifth 
Amendment. 


The argument advanced to sustain the irrebuttable 
presumption, because the prima facie presumption had 
resulted in loss of revenue was explicitly rejected. 
This is very near to saying that the individual, innocent 
of evasion, may be stripped of his constitutional rights in 












order to further a more thorough enforcement of the tax 
against the guilty, a new and startling doctrine, con- 
demned by its mere statement and distinctly repudiated b 
this court in the Schlesinger (p. 240) and Hoeper (p. 217) 
cases involving similar situations. Both emphatically 
declared that such rights were superior to this supposed 
necessity. 


The point that the conclusive presumption is a 
rule of substantive law, and may be upheld as such was 
also rejected. 


If a legislative body is without power to enact as a 
rule of evidence a statute denying a litigant the right to 
prove the facts of his case, certainly the power cannot be 
made to emerge by putting the enactment in the guise of 
a rule of substantive law. 


The further aspect of the case, that the provision 
may be sustained as a gift tax was considered, in con- 
clusion. In this connection the Court stressed the point 
that, properly construed, the statute does not impose 
a gift tax except as incidental to the death tax. Even 
if that construction be adopted, however, it would not 
be sufficient to sustain the validity of the provision, in 
the view of the majority of the Court. 


If it be a gift tax, it, nevertheless, is based, not upon 
the transfer of the gift, but upon the transfer of the estate; 
and upon the value of the estate, and not that of the gift. 
Obviously these are bases having no relation whatever to 
the gift. Moreover, the value of the gift is not to be de- 
termined as of the time when made, but, considered as a 
part of the estate, is to be fixed as of the date of the 
decedent’s death—a condition so obviously arbitrary and 
capricious as, by itself, to condemn the tax, viewed as a 
gift tax, as violative of due process. It is to be paid by 
the beneficiaries of the decedent, although it is impossible 
for them to share in the gift which has passed beyond recall. 
It is, therefore, a contribution to the government exacted 
of one person, based pro tanto upon the wealth of another. 

Considered as a gift tax, these conditions demonstrate 
the entire lack of relation between the taxpayer and the 
transfer which is the subject of the tax. They disclose 
that there is no rational ground for measuring the tax, 
considered as a gift tax and not as a death tax, by the 
value of an estate coming into being after the gift has 
become complete and irrevocable, and of which the gift 
comprises no part. And they show that to impose liability 
for the tax, as a gift tax, upon the estate, as they in terms 
require, is, in effect, to exact tribute from the gains or 
property of one measured by the gains or property of 
another. 


MR. Justice STONE delivered a dissenting opinion, 
concurred in by Mr. Justice BRANDEIS, setting forth 
the grounds upon which it was urged that the pro- 
vision should be upheld. In stating his view, Mr. 
Justice STONE first called attention to the purpose of 
the provision as a means of preventing withdrawals of 
property from operation of the estate tax. 

The question, reduced to its simplest terms, is whether 
Congress possesses the power to supplement an estate tax, 
and protect the revenue derived from it, as was its declared 
purpose, by a tax on all gifts inter vivos, made within two 
years of the death of the donor at the same rate and in 
the same manner as though the gift were made at death. 

I think it has. 

Schlesinger v. Wisconsin was distinguished, on the 
ground, among others, that there the tax was upon the 
right to receive, and was payable by the donee at rates 
prevailing at the time of the donor’s death, and that 
gifts were then “subjected to graduated taxes which 
could not properly be laid on all gifts, or, indeed, upon 
any gift without testamentary character,’ and on the 
further ground that that case involved a question of 
proper classification under equal protection clause of 
the Fourteenth Amendment. 

No tax has been held invalid under the Fifth Amend- 
ment because based on an improper classification, and it 
is significant that in the entire one hundred and forty years 
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of its history, the only taxes held condemned by the Fifth 
Amendment were those deemed to be arbitrarily retroactive. 


Mr. Justice STONE concluded, then, that the pro- 
vision is not invalid on its face. 


It is, I think, plain, then, that this tax cannot rightly 
be held unconstitutional on its face. These gifts inter vivos, 
not being immune from taxation, and the obvious and per- 
missible purpose of the present and related sections being 
to protect the revenue derived from the taxation of estates, 
want of due process in taxing them can arise only because 
the selection of this class of gifts within two years of death, 
for taxation at the prescribed rates, is so remote from the 
permissible policy of taxing transfers at death or so 
unrelated to it as to be palpably arbitrary and unreasonable. 


The tendency of transfers inter vivos to defeat 
or impair the operation of the estate tax and the diffi- 
culties in later proving the donor’s motives in making 
such transfers were discussed in considerable detail to 
show that the provision bears a rational relationship to 
and is an appropriate means of advancing the policy 
embodied in the estate tax. 


The present tax, if objectionable, is not so because 
motive or intention of the donor is not made the basis 
of the classification. It is not so because it does not tend 
to prevent or compensate for the evil aimed at. It is not 
so because the revenue leak will not be effectively stopped 
by including in the estate tax all gifts made within two 
years of death. Legislation to accomplish that end, and 
reasonably adapted to it, cannot be summarily dismissed 
as being arbitrary and capricious. Nor can it be deemed 
invalid on the assumption that Congress has acted arbi- 
trarily in drawing the line between all gifts made within 
two years of death and those made before. Congress can- 
not be held rigidly to a choice between taxing all gifts or 
taxing none, regardless of the practical necessities of pre- 
venting tax avoidance, and regardless of experience and 
practical convenience and expense in administering the tax. 
Even the equal protection clause of the Fourteenth Amend- 
ment has not been deemed to impose any such inflexible 
rule of taxation. 





The very power to classify involves the power to 
recognize and distinguish differences in degree between 
those things which are near and those which are remote 
from the object aimed at. It has never occurred to 
anyone to suggest that a state could not, by statute, fix 
the age of consent, or the age of competence to make a 
will or conveyance, although some included within the 
class selected as competent might be less competent than 
some who are excluded. In the exercise of the police 
power, classification may be based on mere numbers or 
amounts where the. distinction between the class appro- 
priately subject to classification and that not chosen for 
regulation, is one of degree. 

As all taxes must be levied by general rules, there is 
a still larger scope for legislative action in framing reve- 
nue laws, even under the Fourteenth Amendment, with its 
guarantee of equal protection of the laws. The legislature 
may grant exemptions. It may impose graduated 
taxes on gifts, inheritances, or on income. It may 
impose a tax that falls more heavily on ownership of chain 
stores than on ownership of a smaller number. And 
generally it may create classes for taxation wherever there 
is basis for the legislative judgment that differences in 
degree produce differences in kind. 


In conclusion Mr. Justice STONE said: 


I cannot say that the tax on all gifts made in con- 
templation of death, supplemented by that imposed on all 
others made within two years of death, is not adapted to a 
legitimate legislative object. The history of the litigation 
over gifts made in contemplation of death, to which refer- 
ence has been made, and the reports of Congressional Com- 
mittees prepared after extensive investigation and with 
expert aid, plainly indicate that it is. I can find no ade- 
quate reason for saying that the tax is invalid. The denial 
of its validity seems to me to rest on no substantial ground 
and to be itself an arbitrary and unreasonable restriction 
of the sovereign power of the Federal Government to tax, 
for which neither the words of the Fifth Amendment nor 
any judicial interpretation of it affords justification. 


The case was argued by Mr. Assistant Attorney 
General Youngquist for the collector, and by Mr. Wil- 
liam G. Heiner for Donnan et al. 
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Books 





Y UNITED STATES. By Frederic J. Stim- 
son. 1931. New York: Charles Scribner’s 
Sons.—This is a book by a lawyer about many 

matters that all lawyers will be interested in. In the 
form of an autobiography, it is a running comment on 
the national events since 1880, “quorum magna pars 
fuit” the author. As legal adviser or friend of scores 
of personages of national influence, he tells the inside 
story of many events that we know only from the out- 
side. It offers a moving picture panorama of almost 
all the great questions, legal and political, of the last 
forty years. I have read no book, during the past 
decade or more, that has such living interest nor such 
entertaining style. I read every word of it—which I 
rarely do for a book. That it is not reported as a best 








seller in the New York Times weekly bulletin is a re- 
flection on the American people’s judgment or the 
publisher. 


Chicago. Joun H. Wicmore. 


Samuel Seabury: A Challenge. By Walter Cham- 
bers. 1932. New York: The Century Company. Pp. 
389.—Few who have risen to prominence at the New 
York Bar started with the advantages a kind fortune 
bestowed on Judge Seabury. Born of an old and 
illustrious family, given a robust constitution and an 
extraordinary capacity for hard work, possessing a 
handsome and distinguished appearance, endowed with 
a logical and persuasive mind, he enjoyed an unusual 
array of gifts fitting him for the law. And few hav- 
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ing them have developed and employed them so in- 
tensely and so usefully. 

The account of Judge Seabury’s legal career is 
one of absorbing interest—at twenty-one admitted to 
the bar, at twenty-eight a Judge of the City Court, at 
thirty-four a Justice of the Supreme Court, and at 
forty-one a Judge of the Court of Appeals, the young- 
est Judge ever to sit on the bench of that Court. Re- 
signing from the Court of Appeals he entered prac- 
tice, and was twice President of the New York County 
Lawyers Association. At the request of the Appellate 
Division of the Supreme Court, he left one of the 
most lucrative practices in New York City to conduct 
its inquiry into the Magistrates’ Courts and while still 
so engaged accepted the Governor’s commission to in- 
quire into the competency of the District Attorney for 
New York County, and then was selected by the State 
Legislature as Counsel to its committee investigating 
the government of the City of New York—thus rep- 
resenting at once the judicial, the executive and the 
legislative departments of the government of the State 
of New York. And now as President of the New 
York State Bar Association he assumes the active lead- 
ership of the State Bar. 

The biographical material furnished by such a 
career suggests an arresting story not lacking in dra- 
matic quality, and such is the story told in this book. 
While the author has chosen a factual presentation of 
the more colorful aspects of Judge Seabury’s career, 
rather than attempting a technical evaluation of his 
ple a lawyer and a jurist, the story has much that 
is of special interest to lawyers. 

The first half of the book contains a rapidly mov- 
ing story of the Judge’s career up to his retirement 
from the Court of Appeals and is documented heavily 
to illustrate the development of his broad and pro- 
gressive views in politics and in the administration of 
justice. The second half is devoted to an interesting 
account of his work in the inquiries which he has con- 
ducted and touches on the more startling and sensa- 
tional disclosures. The material is well-balanced and 
from it one gets a fairly accurate conception of the 
type of man who has, with almost monotonous regu- 
larity, carried off the prizes of the New York Bar. 

Those who enjoy tracing the careers of vigorous 
personalities, and those who concern themselves either 
actively or academically with politics, will enjoy this 
biography. 

x x 

De Lancy Nicoll: A Leader of the Bar. By Jo- 
seph S. Auerbach. 1931. New York: Harper & 
Bros. (Privately Printed.) Pp. 125.—This is a de- 
lightful little volume charmingly written by a devoted 
friend as an appreciation of one who for many years 
stood in the front rank of the New York Bar. The 
book pretends only to be the rambling recollections of 
an old friend and professional colleague, and therein 
lies its appeal. 

* 

William Howard Taft: A Character Study. By 
Edward H. Cotton. 1932. Boston: The Beacon 
Press. Pp. 83.—This little study of the late Chief 
Justice is made up of short essays entitled: His Friend- 
ships; His Personality; His Force of Character ; What 
He Did; and What He Believed. They present in 
the briefest possible form a fair and discerning esti- 
mation of the man and his work. 

JoserH HowLanp CoLcins. 

New York City. 


Records of the International Conference for the 
Unification of Laws on Bills of Exchange, Promissory 
Notes and Cheques (League of Nations). Held at 
Geneva from Feb. 23 to March 19, 1931. Second ses- 
sion. 1930. Boston: World Peace Foundation—A 
statute sets a model or series of models of behavior 
for the community, for administrators, for courts, or 
for all of them to copy in their behavior. In the case 
of some statutes the behavior of the group for which 
the model is set closely corresponds to the model; in 
the case of others, there is no correspondence at all; 
and in the case of still others, there are discernible 
varying degrees of similarity between actual behavior 
and model. Whether there is a significant association 
between model and behavior in the cases of complete 
or some lesser degree of correspondence has not been 
systematically studied. Nor has the existence of a 
significant association between types of models and 
degrees of correspondence been systematically studied. 
On the contrary, without comment or question, it is 
generally assumed not only that there is a close cor- 
respondence in the case of almost all statutes but also 
that there is a causal relation between the model and the 
actual behavior. Furthermore, for the most part the 
social disciplines do not provide for the study of the 
consequences of complete or lesser degrees of corre- 
spondence between the model and the behavior of 
those for whom it is set. Of course, one familiar with 
the cultures of the communities in which the statute 
is to be set as a model can make guesses as to likely 
correspondence and likely consequences in each of the 
communities. But the value of a guess will vary with 
the degree of completeness of one’s acquaintance with 
the particular community. Inasmuch as a statute can 
be no more than one of the innumerable factors in an 
actual situation in which a person in the community, 
an administrator, or a judge acts, and inasmuch as 
we have nothing more than hazy opinions as to the 
weight to be accorded the statute in accounting for 
the behavior of individuals, at present, there is really 
very little of value to be said about the draft of a 
statute. In consequence a draft must be appraised as 
a piece of literature for its clarity, for its logical coher- 
ence and for its fitness for a place in legal literature. 

At its first session (May 13-June 7, 1930) the 
International Conference for the Unification of Laws 
on Bills of Exchange, Promissory Notes and Cheques 
agreed upon and proposed a Uniform Law for Bills 
of Exchange and Promissory Notes. At its second 
session (Feb. 23-March 19, 1931) it proposed a Uni- 
form Law on Cheques. 

The Uniform Law on Cheques is a series of mod- 
els for the behavior of customers, bankers and _ third 
persons, i. e., creditors, sellers, or donees, who are 
engaged in the transfer of deposit currency (bank 
credit in the form of the checking account) from the 
customer to the third person. The models are, there- 
fore, for behavior in respect of checks, i. e., the tokens 
employed in the course of transferring deposit cur- 
rency. But sometimes the tokens are misused, as in 
the case of checks drawn by one who has no account 
with the drawee or by one who has not sufficient funds 
to his credit. In such a case the Uniform Law pro- 
vides that if the drawer departs from the model by 
drawing without an account or sufficient funds the 
subsequent behavior both of drawers, indorsers and 
holders shall conform to the models set for those who 
are in fact handling checks. It appears, then, that the 
subject matter of the Uniform Law is the same as 
our own law of checks. “A cheque must be drawn on 
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a banker holding funds at the disposal of the drawer 
and in conformity with an agreement, express or im- 
plied, whereby the drawer is entitled to dispose of 
those funds by cheque. Nevertheless, if these provi- 
sions are not complied with, the instrument is still valid 
as a cheque” (Article 3). The scope of the Uniform 
Law is indicated by the titles of the ten chapters into 
which the Law is divided. They are: (1) the draw- 
ing and form of a cheque; (2) negotiation; (3) 
“avals”; (4) presentment and payment; (5) crossed 
cheques and cheques payable in account; (6) recourse 
for non-payment; (7) parts of a set; (8) alterations: 
(9) limitation of actions; (10) general provisions. 

If the Uniform Law and a summary of our own 
law be compared as documents the following outstand- 
ing differences are disclosed. The model for the form 
of the check differs from ours in nine respects. The 
check must contain the word “cheque,” be dated, state 
an address for the drawer (arts. 1 and 2), and the 
drawer and drawee may not be the same person unless 
the check is drawn on a branch of the drawer (art. 
6). The check may be drawn on account of a third 
person, need not designate a payee nor contain the 
words “order” or “bearer,” and may be made not 
negotiable by inserting the words “not to order” (arts. 
5, 6 and 14). It may also be payable at a banker’s 
other than the drawee (art. 8). In addition, provision 
is made for the crossing of checks, for the marking of 
checks “payable in account”’ (arts. 37, 38 and 39), and 
for the drawing of foreign or overseas checks in sets 
(arts. 49 and 50). 

The conditions which must be satisfied by the 
indorsee or bearer of a check which has been lost or 
stolen from the drawer or an indorser, or against 
which the drawer or indorser has personal defenses, 
are different from those which our law requires a 
“holder in due course” to meet. In the first place, the 
holder may hold and enforce the check even if he is 
not a “holder for value.” This will not appear so 
startling to the Englishman or American when he is 
reminded that the Uniform Law requires neither con- 
sideration nor causa between drawer and payee, or be- 
tween indorser and his indorsee. In the second place, 
gross negligence of the holder in acquiring a lost or 
stolen check is given the same consequence as_ bad 
faith. “Where a person has, in any manner whatso- 
ever, been dispossessed of a cheque (whether it is a 
cheque to bearer or an endorsable cheque to which the 
holder establishes his right in the manner mentioned 
in Article 19), the holder into whose possession the 
cheque has come is not bound to give up the cheque 
unless he has acquired it in bad faith or unless in 
acquiring it he has been guilty of gross negligence” 
(art. 21). In the third place, “Persons sued on a 
cheque cannot set up against the holder defences 
founded on their personal relations with the drawer 
or with previous holders, unless the holder in acquir- 
ing the cheque has knowingly acted to the detriment 
of the debtor” (art. 22). In summarizing the views 
of the conference upon the article of the Uniform Law 
on Bills of Exchange and Promissory Notes from 
which art. 22 is copied, the drafting committee said: 
“It (the conference) wished to make it clear that it 
is not sufficient for the holder to have been aware of 
the defences but that he must also, when acquiring 
the bill, with knowledge of the defences, have know- 
ingly acted to the detriment of the debtor.” (Records 
of the International Conference for the Unification of 
Laws on Bills of Exchange, Promissory Notes and 
Cheques, First Session, 1930, p. 133, § 45.) Art. 22 


would, it seems, protect the plaintiff in a situation in 
which he acquired a check from the payee with knowl- 
edge of a partial failure of consideration between payee 
and drawer but, at the time of acquisition, had reason- 
able ground to believe that the amount due the drawer 
would be allowed in a settlement of accounts between 
them. 

. The period of time during which the following 
of the models set in the Uniform Law has the conse- 
quences set forth in the law is precisely limited to the 
period during which a check must be presented. Art. 
29 provides: 

“A cheque payable in the country in which it was issued 

must be presented for payment within eight days. 
_ _ “A cheque issued in a country other than that in which 
it is payable must be presented within a period of twenty days 
or of seventy days, according as to whether the place of issue 
and the place of payment are situated respectively in the same 
continent or in different continents. 

“For the purposes of this article cheques issued in a Euro- 
pean country and payable in a country bordering on the Medi- 
terranean or vice versa are regarded as issued and payable in 
the same continent. 

“The date from which the above-mentioned periods of time 
shall begin to run shall be the date stated on the cheque as the 
date of issue.” 

An attempt at negotiation “after the expiration 
of the limit of time for presentment operates only as 
an ordinary assignment” (art. 24), and after the ex- 
piration of that time the drawee is under no obligation 
to the drawer to honor (art. 32). A stop payment or- 
der or “countermand of a check only takes effect after 
the expiration of the limited time for presentment” 
(art. 32), and the death of the drawer has no “effect 
as regards the cheque” (art. 33). 

Post-dating is dealt with as follows: 

“A cheque is payable at sight. Any contrary stipulation 
shall be disregarded. 

“A cheque presented for payment before the date stated as 
the date of issue is payable on the day of presentment” 
(art. 28). 

During the period limited for presentment the 
circulation of checks (as distinguished from the de- 
posit currency for which they are transfer devices) as 
currency in competition with bank notes is carefully 
guarded against. “A cheque cannot be accepted. A 
statement of acceptance on a check shall be disre- 
garded” (art. 4). “A cheque may not be drawn on 
the drawer himself unless it is drawn by one estab- 
lishment on another establishment belonging to the 
same drawer” (art. 6). “An endorsement to the 
drawee has the effect only of a receipt, except in the 
case where the drawee has several establishments and 
the endorsement is made in favor of an establishment 
other than that on which the cheque has been drawn” 
(art. 15). “An endorsement by the drawee is also 
null and void” (art. 15). “A drawee may not obligate 
himself by an ‘aval’” (irregular indorsement) (art. 
25). 

The Uniform Law prescribes the following be- 
havior for drawee and holder upon payment: 

“The drawee who pays a cheque may require that it shall 
be given up to him receipted by the holder. 

“The holder may not refuse partial payment. . 

“In case of partial payment the drawee may require that 
the partial payment shall be mentioned on the cheque and that 
a receipt shall be given to him” (art. 34). : 

“When a cheque is drawn payable in a currency which is 
not that of the place of payment, the sum payable may, within 
the limit of time for the presentment of the cheque, be paid in 
the currency of the country according to its value on the date 
of payment. If payment has not been made on presentment, 
the holder may at his option demand that payment of the 
amount of the cheque in the currency of the country shall be 
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made according to the rate on the day of presentment or on 
the day of payment. 
“The usages of the place of payment shall be applied in 


determining the value of foreign currency. Nevertheless, the 
drawer may stipulate that the sum payable shall be calculated 
according to a rate expressed in the cheque. 

“The foregoing rules shall not apply to the case in which 
the drawer has stipulated that payment must be made in a cer- 
tain specified currency (stipulation for effective payment in a 
foreign currency ). : : 

“If the amount of the cheque is specified in a currency 
having the same denomination but a different value in the coun- 
try of issue and the country of payment, reference is deemed 
to be made to the currency of the place of payment” (art. 36). 

In respect of forged indorsements art. 35 of the 
Uniform Law provides: 

“The drawee who pays an endorsable cheque is bound to 
verify the regularity of the series of endorsements, but not the 
signature of the endorsers.” 

This provision is paralleled by arts. 37-39 which 
permit the crossing of checks and also checks “payable 
in account” only. 

Drawing “without recourse” 
obligation of the drawer (art. 12). “The drawer 
guarantees payment” (art. 12). “In the absence of 
any contrary stipulation, the endorser guarantees pay- 
ment” (art. 18). “An endorsement must be uncon- 
ditional. Any condition to which it is made subject 
shall be disregarded” (art. 15). 

Three articles relate to irregular indorsement. 

“Payment of a cheque may be guaranteed by an ‘aval’ as 
to the whole or part of its amount. 

“This guarantee may be given by a third person other 
the drawee, or even by a person who has signed the 
(art. 25). — : } 

is given either on the cheque itself or on an 


does not lessen the 


than 
cheque” 

“An ‘aval’ 
‘allonge.’ 

“It is expressed by the words ‘good as aval,’ or by any 
other equivalent formula. It is signed by the giver of the 
‘aval.’ 

“It is deemed to be constituted by the mere signature of 
the giver of the ‘aval,’ placed on the face of the cheque, except 
in the case of the signature of the drawer. 

“An ‘aval’ must specify for whose account it is given. In 
default of this, it is deemed to be given for the drawer” 
(art. 26). ; ; 

“The giver of an ‘aval’ is bound in the same manner as the 
person for whom he has become guarantor. ee ; 

“His undertaking is valid eve:: when the liability which he 
has guaranteed is inoperative for any reason other than defect 
of form. 

“He has, when he pays the cheque, the rights arising out 
of the cheque against the person guaranteed and against those 
who are liable to the latter on the cheque” (art. 27). 

The obligation of the drawer, indorser and aval- 
iseur is conditioned upon protest or its equivalent 
(art. 40) but not upon notice of dishonor. ‘“A person 
who does not give notice within the limit of time 
prescribed above does not forfeit his rights. He is 
liable for the damage, if any, caused by his negligence, 
but the amovut of his liability shall not exceed the 
amount of the cheque” (art. 42) 

The convention which incorporates the Uniform 
Law also incorporates thirty reservations permitting 
the ratifying or adhering states to vary certain of the 
provisions of the Uniform Law. 

The convention was signed on behalf of Austria, 
Belgium, Czechoslovakia, Denmark, Ecuador, Finland, 
France, Free City of Danzig, Germany, Italy, Luxem- 
burg, Mexico, Monaco, The Netherlands, Norway, 
Poland, Portugal, Spain, Sweden and Turkey. Eng- 
land and the United States are not parties to the con- 
vention and their adherence to it is not to be expected. 
How many, if any, states have ratified or adhered to 


it is not known. 
The volume under review 
convention as to checks and the 


contains not only the 
Uniform Law but 





also the minutes of the thirty-three meetings of the 
conference devoted to the Uniform Law and the in- 
valuable report of the drafting committee which sum- 
marizes the discussion. The conference resulted in 
two other conventions, one for the ‘settlement of cer- 
tain conflicts of laws in connection with cheques” and 
one on “stamp laws in connection with cheques.” The 
volume also reports the proceedings with respect to 
them. The profession is indebted to the League of 
National for the publication of the volume. 

Yale Law School UNDERHILL Moore 

Formal Corporate Practice: Working Methods 
and Systems. By William H. Crow. 1931. New 
York: Burrell-Snow, Inc. Pp. XXXII, 1504.—Mr. 
Crow has attempted in this work to combine a legal 
treatise on the nature of a corporation and the rights, 
powers and duties of its stockholders, directors and 
officers with a treatise on the systems used to enforce 
such rights and perform such duties. 

The work is divided into eight parts. In the first 
seven the author discusses the scope of Formal Cor- 
porate Practice; pre-organization activities; organiza- 
tion; powers of stockholders, directors and officers; 
formal corporate action; corporate resolutions; and 
personnel, records and systems. Part eight consists 
of a compilation of forms covering various corporate 
activities, and an index. 

The author has made a distinct addition to the 
available information with respect to methods used 
by directors and officers of corporations in perform- 


ing their duties. Separate chapters are devoted to 
stockholders’ meetings; proxy contests; meetings of 


directors and committees; reporting proceedings at 
meetings ; financial and accounting officers; duties of 
the secretary; arranging a document file and index; 
control systems; stock records and transfer procedure; 
management of tax matters; and responsibility for in- 
surance. In so far as the author has confined him- 
self to these subjects the work should prove valuable 
both to directors and officers of corporations, and to 
practicing attorneys. 

The author has, however, attempted to include a 
treatise on general corporation law and tables stating 
the statutory law of the various states. This phase of 
the work is unsatisfactory. The general statements of 
corporation law and the tables of statutory law are 
not accurate in all instances. The tables of statutory 
law are also open to the objection that they are obso- 
lete almost as soon as published, because of the fre- 
quent changes in statutory law. 

The work is evidently intended to be used prin- 
cipally by directors and officers of corporations. The 
danger of such use is that directors and officers will 
attempt to draft corporate by-laws, resolutions and 
minutes of meetings, and to have corporate action taken 
without the supervision of an attorney thoroughly 
familiar with corporation law and practice. The work 
would have been more commendable had the author 
omitted any discussion of general corporation law and 
the tables setting forth summaries of the statutory pro- 
visions of the laws of the various states. 

Chicago. M. B. KeENnNeEpy. 

The Story of My Life. By Clarence Darrow. 1932. 
New York: Charles Scribners Sons. Pp. viii, 457.— 
For more than a generation Mr. Darrow has been either 
protagonist or deuteragonist in dramatic trials—the 
Debs case, the anthracite coal arbitration, the Haywood 
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trial, the McNamara case, the Loeb-Leopold case, the 
Scopes prosecution for violation of the Tennessee anti- 
evolution act, and many others. 

His criminal court experiences included, on one 
occasion, the role of defendant. As an aftermath .of 
the trial of the McNamara brothers for the dynamiting 
of the Los Angeles Times he was indicted for con- 
spiracy to corrupt a juror, tried and acquitted. 

Mr. Darrow’s sympathetic interest and his power 
of concise and vivid narration have enabled him to 
fuse these cases into one of the most entertaining 
stories of American criminal trials that have yet ap- 
peared. The best accounts are of the cases growing 
out of the murder of ex-Governor Steunenberg, with 
their exotic setting in Idaho, and the Scopes trial. 
This latter “bizarre case,” as the Supreme Court of 
Tennessee called it, gave Mr. Darrow his desired op- 
portunity of baiting William Jennings Bryan. The 
entire proceedings appealed to Mr. Darrow’s sense of 
humor as it did to that of many others. Incidentally, 
he gives a devastating analysis of Bryan’s character. 

As absorbing as is the recital of these trials, the 
major interest of the book is quite different. It is 
found in the light it throws upon the character of Mr. 
Darrow. Definitively it answers certain puzzling ques- 
tions as to his career. Why did one who had advanced 
so far upon the conventional road to success as to be- 
come the general attorney for an important railroad 
leave it for the criminal courts? What is it that has 
caused him at times to espouse the cause of the most 
abandoned criminals with a crusading zeal? 

Mr. Darrow’s own explanation is that he has an 
urge for justice and a lively imagination which puts 
him “in the other fellow’s place” and makes it im- 
possible to resist an appeal for aid. This attitude is 
reinforced by a philosophy of life that holds crime a 
disease and criminals victims of forces entirely beyond 
their control. This concept at least rationalizes Mr. 
Darrow’s life. No criminal should be punished, though 
some should be treated. The worse the crime, the 
more deserving of sympathy is the criminal, for the 
more grievously is he diseased. 

The natural result of such a belief is a brooding 
pessimism. Man has no control over his destiny. “The 
most satisfactory part of life is the time spent in 
sleep,” and on the whole “life is not worth while.” 

But to obtain the key to his character one must 
add to this what Mr. Darrow calls his “individual way 
of looking at things.” He does not believe as other 
men and has the courage to say so. Europe is to him 
a pleasanter place than America, and he enjoys prod- 
ding his countrymen by proclaiming it. The criminal 
law is not better enforced in England than in the 
United States, no matter what others may say to the 
contrary. In this country “the dice are loaded” against 
those accused of crime and the danger is not that 
the guilty may escape, but that the innocent may be 
convicted. 

As is not unusual, one is inclined to suspect that 
in Mr. Darrow’s case long indulgence in beliefs con- 
trary to conventional formulas has resulted in a set- 
tled habit of differing, not always based upon thought- 
ful consideration. But even if that be true, his pene- 
trating challenges to our cherished convictions lend to 
his words an interest that is stimulating and more than 
evanescent. 

WALTER P. ARMSTRONG. 
Memphis, Tenn. 








De L’Existence de la Proprieté: Idées Personelles, 
Opinions Diverses: Tancred Rothe. Paris: Librarie 
du Recueil Sirey. 1930. Pp. 211.—This, a recent 
publication by a noted press and by a writer of some 
fame, is practically an argument for proprietorship, 
individual in the first place or a concrete Society, of 
Property. The work is rather an exhibition of eru- 
dition and diligent consultation of authorities than of 
persuasive argument. 

The author seems to be an obedient son of Mother 
Church, and cites her dictates as of equal authority 
with those of Holy Writ; he quotes from the Fathers, 
Saints Ambrose, Augustine, Justin, and Tertullian, as 
well as from Saint Paul and the Encyclical of Pope 
Leo XIII. In the Holy Scriptures, he seems to con- 
sider Maccabees as of equal authority with Deuter- 
onomy ; but he by no means confines his quotations to 
these—we find Aristotle, Cicero and Plutarch, along- 
side of Mirabeau, Rousseau, Proudhon and Thiers; 
of Bastiat, Comte, Duguit and Laboulaye; of Gro- 
tius, Suarez and Adam Smith; of Karl Marx, Durk- 
heim and Ricardo—there are more than seventy 
authors cited, for and against his thesis. 

It will largely depend upon the psychology and 
prepossessions of the reader whether the work will 
have any, and, if any, what effect. Perhaps as fair 
a specimen as any of the processes of reasoning is to 
be found in the “Considerations which prove Prop- 
erty”—which are as follows: (1) The social advan- 
tage of humanity; (2) the advantage of the individ- 
ual; (3) it is according to instinct; (4) it has always 
been the object of belief; and (5) because it has been 
ordained by God himself. 

No less than sixteen objections are considered 
and answered, ranging from the example of the early 
Christian Church (which is shown to have been con- 
fined to the Church at Jerusalem—and the fearful ex- 
ample of Ananias is not forgotten) through the pau- 
perizing of the many for the advantage of the few, 
the beneficent effects of the State taking over Rail- 
ways, etc., to the tragic spectacle of some having that 
of which they have no need, while others suffer from 
the want of the necessaries of life. 

The book ends with two interesting chapters on 
“What to do to remedy the inferiority of Public Own- 
ership.” 

No one will regret the time taken to read this lit- 
tle book; it is exhaustive in its way, though probably 
of little or no use to us. 

WILLIAM RENWICK RIDDELL. 


Osgoode Hall, Toronto. 


Our valued contributor, Mr. Justice Riddell of 
the Supreme Court of Ontario, recently celebrated his 
eightieth birthday by working as usual. Some years 
ago, Professor C. W. Colby of McGill University, 
Montreal, walking on the Boardwalk in Atlantic City, 
saw Mr. Justice Riddell sitting on one of the benches 
facing the sea, and busily engaged in reading. - Com- 
ing up to him, he was much interested to find that the 
absorbing volume was Homer’s Iliad in the original: 
he was still more interested to learn that the Justice 
read every year the whole of the Iliad and the Odyssey: 
and had done so, ever since he had left his Alma Mater, 
Victoria University in Cobourg. 

The next day, the Justice’s birthday, brought him 
the verses of which a copy follows: these we gladly 
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print as a graceful tribute to a graceful and not too 

common accomplishment. 

To THE HonoraBLe Mr. Justice RIDDELL, ON HIs 
BIRTHDAY 

Some golf and others bridge for solace seek, 

But Riddell draws refreshment from the Greek— 

No London novel, no Parisjan play 

Pollutes his soul or steals his precious day: 

*Tis Homer claims him and the strokes of fate 

Achilles dealt before the Scaean Gate. 

With feet upon the fender studiouswise 

He wipes the tear that falls as Hector dies, 

Andromache’s wan cheek once more he sees, 

He holds Astyanax upon his knees, 

And now and then, it cannot be denied, 

He has a word with Helen—on the side. 

When on the Boardwalk, gazing on the sea, 

The surge and thunder of the Odyssey 

Reecho in the sanctum of his soul 

And he spouts Homer while we others “roll.” 

“Poluphloisboio,” with a poet’s eye, 

Sacred “‘thalasses” I can hear him cry. 

Or should the wavelets ripple to the beach, 

“Gelasma anarithmon” is his speech. 

Methinks I see him—gazing from afar 

As might perchance a moth behold a star— 

Methinks I see him sitting on the Bench 

With mien to make the stoutest culprit blench, 

Stern, Rhadamanthine, cloud-compelling Zeus 

(The other fellow feeling like the deuce. ) 

And when the sinner on his way is sped, 

“tlos ephat’”’—there is no more to be said. 

© happy Riddell, who canst thus employ 

Thy “horas subsecivas,” finding joy 

In deathless poesy, in love and strife 

From that old world which gave to ours its life— 

© happy Riddell, may the time ne’er come 

When for thy ear blind Homer shall be dumb. 

But draw incessant youth from his bright page 

Nor birthdays fear with Homer for young age! 


Leading Articles in Current 
Legal Periodicals 


West Virginia Law Quarterly, April 
Mr. Justice Cardozo, by Thomas P. Hardman; Some 


(Morgantown, W. 
Va.) 
Problems in the Collection of Checks, by Robert T. Donley; 
Reaching Shares of Stock, by John E. F. Wood; The West 
Virginia Municipal Home Rule Proposal, by Jeff B. Fordham. 

Oregon Law Review, April (Eugene, Ore.) —The Restate- 
ment of the Law of Contracts with Oregon Notes, by Charles 
G. Howard; Res Gestae in Oregon, by Carlton E. Spencer; 
Extraterritorialty in China, by Ernest B. Price. 

Canadian Bar Review, April (Toronto, The Carswel! Co.) 

-The Present Status of Women, by Hon, Cairine R. Wilson; 
Some Vagaries of Great Scholars, by Hon. Benjamin Russell ; 
The Judge’s Charge to the Jury in Criminal Cases, by H. 
Sokolov; Jeremy Bentham, by Charles Morse. 

The Journal of Radio Law, April (Chicago)—Radio at the 
Rome Convention, by Dr. Eberhard Neugebauer; Radio and 
Rate Regulation, by Shelden D. Elliott; The Copyright Prob- 
lems of Broadcasters, by Louis G. Caldwell; A Suggested 
Model for a Copyright Act, by Louis G. Caldwell. 

Boston University Law Review, April (Boston, Mass.)— 
The Trustee in German-American Industrial Loans, by Jo- 
hannes C. D. Zahn; The Proposed Tort Jurisdiction of the 
Court of Claims, by Edward A. Harriman. 

Illinois Law Review, May (Chicago)—Requirement and 
Output Contracts, by Harold C. Havighurst and Sidney M. 
Berman; Admission Requirements for the Law School and the 
Bar, by William L. Eagleton; Restatement of the Law of Con- 
tracts—IIlinois Annotations, by Harold W. Holt. 

Commercial Law Journal, May (Chicago)—Washington, by 
Edwin C. Brandenburg; Proposed Draft of New Bankruptcy 


Act; Impressions of the New Bankruptcy Law, by Maurice P. 
Davidson; Senate Bill 3866, Comments by William Boyd Hen- 
derson; On to Washington, by Lawrence J. Heller. 

American Journal of International Law, April (Wash- 
ington, D. C.)—Changing Concepts and the Doctrine of Incor- 
poration, by Edwin D, Dickinson; The Unrecognized Govern- 
ment in American Courts, by Edwin M. Borchard; Enemy 
Patents in the United States, by Alexander Holtzoff; Interna- 
tional Law in the Federal Courts of the United States, by 
Harold H. Sprout; Alien Religious Property in China, by 
Norman J. Padelford; Self-Help in Time of Peace, by Albert 
FE. Hindmarsh. 

Columbia Law Review, April (New York City)—Elements 
of the Law of Business Accounting, by A. A. Berle, Jr.; 
Frederick S. Fisher, Jr.; The New York Arbitration Law, by 
Osmond K. Fraenkel; The Endless Problem of Corporate 
Personality, by Max Radin; Reorganization Sales; Section 847 
of the Judicial Code, by Carlos L, Israels. 

North Carolina Law Review, April (Chapel Hill, N. C.)— 
Damages as Affected by Fluctuations in Value, by Charles T. 
McCormick; Forest Taxation, by Paul W. Wager. 

California Law Review, May (Berkeley, Cal.)—Protection 
Afforded the Borrower by the California Usury Law—An In- 
terpretation of Recent Cases, by Elbert A. Hugill, Jr.; The 
Correlation Between the Sciences of Law and Economics, by 
Raymond J. Heilman; Workable Rules for Determining Proxi- 
mate Cause, II, by Charles E. Carpenter. 

Harvard Law Review, April (Cambridge, Mass.)—Living 
Trusts of Movables in the Conflict of Laws, by Joseph H. 
Seale; Mens Rea, by Francis Bowes Sayre; The History of 
Comparative Law, by Walther Hug. 

Virginia Law Review, April (University, Va.)—The Su- 
preme Court and State Police Power, 1922-1930, by Thomas 
Reed Powell; Quintillian’s Hints to the Advocate, by H. B. 
Schermerhorn; Partnership Good Will, by Judson A. Crane. 

Yale Law Journal, April (New Haven, Conn.)—The Ne- 
gotiability of Corporate Bonds, by Roscoe Turner Steffen and 
Henry E. Russell; Vicarious Responsibility and Contributory 
Negligence, by Charles O. Gregory; The Critical Period Before 
Bankruptcy, by Josef Herbert Furth; Property—According to 
Locke, by Walton H. Hamilton. 

Marquette Law Review, April (Milwaukee, Wis.)—In- 
junctions in Labor Disputes, by Hon. George W. Norris; Ap- 
pointment of Receivers in Mortgage Foreclosure Actions, by 
Harry J. Allen; The Juvenile Court: Pioneer in Social Juris- 
prudence, by John J. Kenney; History of Legislative Control 
of Wages in Wisconsin, by William L. Crow; Statutory 
Changes in Air Law in 1931, by Carl Zollmann. 

Michigan Law Review, April (Ann Arbor, Mich.)--State 
Administrative Supervision of Municipal Indebtedness, by E 
Blythe Stason; Matrimonial Domicil and Marital Rights in 
Movables, by Arthur Leon Harding; The “Common Questions” 
Principle in the Code Provision for Representative Suits, by 
William Wirt Blume; Legal Aid Clinics in Less Thickly Popu- 
lated Communities, by John S. Bradway. 

Idaho Law Journal, March (Moscow, Ida.)—Consideration 
for Corporate Shares with Special Reference to Shares With- 
out Par Value, by William E. Masterson; Power of a Deserted 
Wife to Deal with Community Real Estate, by A. L. Merrill. 

New York University Law Quarterly Review, March 
(New York City)—Reception of Forms of Agency in Roman 
Law, by Salvatore Riccobono; Development of the Title and 
Lien Theories of Mortgages, by William F. Walsh; Interna- 
tional Legislation on Social Questions, by William M. Hepburn. 

Cornell Law Quarterly, April (Ithaca, N. Y.)—A_ Study 
of Comparative Negligence, by A. Chalmers Mole and Lyman 
P. Wilson; The Law of Damages as Applied to Breach of 
Promise of Marriage, by Theodore W. Cousens; The Develop- 
ment of the Anglo-American Judicial System, III, by George 
Jarvis Thompson. 

The Lawyer and Banker and Central Law Journel, March- 
April (Jamestown, N. Y.)—Shall “Government of The People, 
3y the People For the People,” Perish from the Earth? by 
Charles Hall Davis; Effect of Foreclosure of Mortgage on a 
Lease, by Clarence M. Lewis; Insurance of Abstracts of Title, 
by John Simpson; Back to the Old Constitution, by Benjamin 
S. Dean; Notes on Titles, by Lewis E. Emmett; Iniquity in 
the Name of Justice, by Frank Swancara; Trial of the Honor- 
able Samuel Chase. 

United States Law Review, April, (New York City)— 
Religion in the Law of Dying Declarations, by Frank Swan- 
cara; Comments of a Canadian Lawyer, by Herschel R. Harri- 
son, 
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Various Names That Have Been Given to This Type of Scientific Activity—Development 


of Legal Medicine Began in Ancient Days 
Subject Systematized—Great Names in the Field in Modern Times 
Legal Institutes in Austria and France—Conditions in 


But Eighteenth Century First Saw the 
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Development of Science in America-—— Notes From an_ Experience of 
Fifteen Years* 





By Dr. JouN RATHBONE OLIVER 
Professor of Medicine, Johns Hopkins University; Chief Medical 
Officer to Supreme Court Bench of Baltimore 


HE task of addressing adequately a specialized 

group of this type is like Holy Matrimony, It 

must not be entered into lightly, or unad- 
visedly, but soberly, and in the fear of God. Ata 
wedding, the groom is always in great distress of 
soul. He is happy, indeed, because a great honor 
has been conferred upon him by the woman who is 
now standing at his side, willing to become his 
wife. But he shakes in his shoes, just the same, 
because the church is full of people, many of them 
wondering why the bride, Matilda Jones, has in- 
sisted on marrying this rather insignificant fellow, 
while the others are pleasantly expectant, hoping 
that he will answer the priest’s questions in the 
wrong place, that he may drop the ring and make 
a mess of things generally. Of course, the nervous 
bridegroom does himself too much honor. As a 
matter of fact, he is the most unimportant person 
in the church. And the only thing he ought to be 
thinking about is that he is a very lucky man to 
be standing where he is, and that even if he does 
drop the ring, the people in the church are all really 
his friends, or they would not have come to his 
wedding at all. 

I have never been privileged to enter the Holy 
Estate of Matrimony. But this evening, I feel like 
the inhibited and anxious groom that I have just 
described. I realize, only too deeply, that it is a 
great honor for a medical man to stand here in “the 
midst of the lawyers.” I only hope that I shall not 
drop the ring. And so fall short of this great op- 
portunity. 

Physicians have a language of their own, that 
“is not understanded of the common people.” So 
have lawyers. Any man who tries to combine the 
two vocabularies is like a tourist trying to speak 
German and French at the same time. All the 
worse for him if he happens to be trying to com- 
bine these two tongues in a country in which 
neither language is understood. Physicians are 
jealous of their profession. Lawyers feel the same 
way. When the honor of the two professions clash, 
there is friction indeed. And this natural pride in 
each profession is responsible for the fact that var- 
ious names have been given to the type of scienti- 
fic activity, that I wish to discuss this evening. The 
lawyer calls it Medical Jurisprudence, with the 
stress on the noun, and little emphasis on the adjec- 
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tive. The physician calls the same thing “Legal 
Medicine.” Then the policeman intervenes; he dis- 
cards both nouns and both adjectives and, if he is 
a Frenchman, he talks about “Le Police Scienti- 
fique.” Old Johann Peter Frank (1745-88), at a 
time when Medical Jurisprudence had not been 
clearly separated from Public Health, called his 
long treatise “A System of Medical Policing.” 
(“System einer vollstandigen Medizinischen Po- 
lizei” in 12 vols.) and boasted that he followed the 
individual, hygenically, “from the womb to the 
tomb.” But in French, we find a synthesis of both 
professions. In France, we speak of “La Medicine 
Legale.” If you are a physician you accent the 
noun. If a lawyer, you realize the most important 
word in a phrase is the last one, and you stress the 
adjective. In America and England, we go still 
further and make peace between the two conflicting 
interests. Both lawyer and physician can, without 
derogating from the claims of their professions, 
speak of “medico-legal science,” for here both pro- 
fessions are represented by adjectives. Neither pro- 
fession gets a lien on a noun. Or else we use the 
expression “Forensic Medicine” in which the ad- 
jective forensic is so imposing that it completely 
overshadows the substantive. 

I shall not bore you with a detailed story of 
the development of Legal Medicine. It goes back 
a long way. The Jewish priests were medical po- 
lice in a very real sense. And there is in existence 
a papyrus, found in Egypt and dated from pre- 
Christian times, in which a Medical Officer in Alex- 
andria sends in a report on a suicide, in connection 
with which there has been some suspicion of mur- 
der. In medieval times, according to the Consti- 
tutio Criminalis Carolina of Charles V, a judge 
might summon physicians to testify in cases of 
suspected homicide, of rape or abortion, (1553). In 
the 17th Century the Italians and the Germans 
were in the forefront of Medical Jurisprudence. 
Fedili treated of tests for virginity, poisoning and 
lethal wounds, and Paulo Zacharias (1621-33, dates 
of the various editions of his book) in Rome, con- 
tributed to the Medical Jurisprudence of insanity. 
In London, a hundred years before, the Hospital 
of St. Mary of Bethlehem, that later became con- 
tracted into Bedlam, had been founded for mental 
patients. But it was in Germany, during the 17th 
Century, that the greatest advances were made. 
Hoernich published his Polita Medica (1630); Ha- 
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man wrote on lethal wounds (1690), and above all, 
Schwammerdamm (1667), proved that the lungs of 
a new-born baby float in water, if the baby has 
breathed; that is, if it has lived and died or been 
killed after birth. It was, however, Schreger (1681) 
who first used this test forensically, and secured the 
acquittal—the first of many—of an unfortunate girl 
accused of having murdered her illegitimate child. 

The 18th Century saw the subject systematized. 
Germany had the first University chair of Legal 
Medicine, 100 years before other countries. Ferdi- 
nand Teichmeyer (1685-1746) was the great teacher 
of the day, something like Professor Karl Gross of 
Gratz in our own times. In France, Antoine Louis 
(1723-92) determined the limits of gestation which, 
since his time, has been set at 300 days. In Eng- 
land, William Hunter, the famous brother of the 
still more famous John, did valuable work on the 
signs of murder in bastard children. 

In modern times, there are too many names to 
mention. John Robertson’s (1808) Medical Police, 
in France Francois Féderé’s 10 volume treatise, and 
in Germany, Max von Pettinkofer’s work on Hy- 
giene and Public Health (1818-1901) are some of 
the outstanding achievements. Later came Johann 
Ludwig Caspar (1796-1864) in Germany, with his 
practical Handbook of Legal Medicine; in America, 
Beck (1823) and Ray (1839); in England, Whar- 
ton and Ordrinneau; in Italy, Orfila (1813). Finally, 
there are two very important German or Austrian 
names: Kraft Ebbing who, before Freud, gave the 
first useful study of Homoerotism, Sadism and 
other sexual difficulties, and Hans Gross, at the 
University of Gratz, whose handbook, translated 
into every modern language, has been a mine of in- 
formation for judges and physicians, and at whose 
feet sat almost every important modern authority 
of legal medicine and scientific policing. Taylor’s 
big work in two volumes is the Medical Officer’s vade- 
mecum still. 

The first University chair in Great Britain was 
established in Edinborough in 1806. After Vienna, 
and perhaps Paris, Edinborough has been the most 
important legal-medical center of today. At the 
College of Physicians and Surgeons in New York, 
Dr. Stringham taught Legal Medicine in 1813. But 
Legal Medicine did not become a part of the en- 
forced medical curriculum until somewhat later. 
By 1832, nearly every good medical school in Great 
Britain had a chair of Medical Jurisprudence. But 
the lectures did not become compulsory until 1833 
in Edinborough, and in London not until 1863. 

I have not time even to sketch the development 
of Medical Jurisprudence in this country. I must 
refer you to two brilliant and exhaustive studies 
by Dr. Oscar T. Schultz, of St. Francis Hospital, 
Evanston, Ill_—the first, published by the National 
Research Council, in 1928, entitled “The Coroner 
and the Medical Examiner,” and a second still more 
valuable study, soon to be published, entitled “The 
Possibilities and Need for the Development of Le- 
gal Medicine in the United States.” In this last 
study, Dr. Schultz gives an exhaustive survey of 
the scattered Medical Services and Institutes of 
Legal Medicine in this country. (See also Origines 
de la Medicine Legal, by Cousin, 1905. The studies, 
issued by the Rockefeller Foundation on Methods 
and Problems of Legal Medicine, and two impor- 
tant articles by Col. Calvin Goddard, on foreign 


Medico-Legal Institutes, in volume 1 of the Amer- 
ican Journal of Police Science, numbers 1 and 2). 

My own first contact with Legal Medicine 
came—as it came to all medical students at Aus- 
trian Universities—during the third year of my 
medical studies. Every student was obliged to take 
two semesters, or half year terms in this subject. 
I remember most clearly my first impression. It 
was an impression of meticulous accuracy. 

We medical students were grouped around the 
autopsy table. The Professor of Legal Medicine 
was dictating his findings on the exterior surface 
of the body of a man found drowned. He said: 
“On the upper right quadrant of the right cheek, 
three millimeters from the extreme end of the right 
eye, ten centimeters from the mandibular joint of 
the jaw, is an elevation above the epidermis, slightly 
reddish in color and one millimeter high and ap- 
proximately half a millimeter broad at its thickest 
point.” In the Pathology Department, the profes- 
sor would have said, had he noticed the thing at all, 
“the man has an old pimple on his right cheek.” 

Absolute scientific accuracy was the watch- 
word of an Austrian medico-legal institute; a part 
of the University, maintained by the State. But 
this Institute was not only a teaching institute. It 
served all the courts, as well as the police. Autop- 
sies that might have some forensic significance, 
toxicological investigations, the study of footprints, 
blood stains, even of the material hidden below fin- 
ger nails or in the cerumen of the ear, as well as 
psychiatric examinations, were all made by the Uni- 
versity professor and his assistants. In Austria, 
legal medicine is academic. In Germany also. But 
that is only possible in a country in which Uni- 
versities are as much a department of the state as 
is the police, or the courts. As a system it works 
very well. But in our own country, in which most 
of the great universities are private corporations, it 
would be impossible. 

In France there exists, I think, the best, the 
most complete school of Legal Medicine in the 
world. The old Paris Morgue, sung by Robert 
Browning and visited by almost every pleasantly 
harrowed American tourist, is gone. Further down 
the Seine, or up it, there has been established a 
modern school of La Medecine Legale. As far as 
equipment goes, I have never seen a more perfect 
institution. There you can visit the most modern 
of autopsy rooms, the most complete microscopical 
laboratories, and end up with the Ballistic Labora- 
tory where the experts will read you on the mark- 
ing of a bullet the entire complicated story of its 
life and criminal adventures. Here are educated 
and trained the physicians who are to serve as 
“médicins légistes” all through France. The course 
requires two years of hard work. And the man who 
graduates from it is equipped indeed for any type 
of court or police work. Then, at Lyons, there is 
a famous center of Le Police Scientifique, under 
the direction of M. Locard, whose books on Scien- 
tific Policing are of great value. In France, there- 
fore, Legal Medicine is not academic but rather mu- 
nicipal, governmental. It offers to the medical 
man a definite training for a definite medical spe- 
cialty. It is distinctly a career. 

In England, medico-legal teaching is less sys- 
tematized. From personal observations, I know 
only the laboratories of the Police at New Scotland 
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Yard. But the Home Office also has its own ex- 
perts and consultants who, I suppose, work in their 
own laboratories and not within the walls of some 
single institute. But the C. I. D. laboratories are 
of the highest type. On my last visit there—a good 
many years ago—TI happened to have as a travel- 
ing companion, Dr. Robert W. Wood, Professor of 
Physics at the Johns Hopkins University, who was 
a pioneer in the investigation of the Ultra Violet 
light. Dr. Wood had told me of the importance for 
legal medicine of his investigations. But, at the 
same time, no one in America, so far as I knew, 
had paid much attention to this aspect of his 
studies. As I went through the New Scotland Yard 
laboratories, I happened to see an Ultra Violet light 
apparatus that had just been used to photograph a 
document that had been illegally altered but in 
which the alteration had been so well done that it 
could not be discovered. When photographed in or 
exposed to Ultra Violet light, however, the altera- 
tions stood out clearly. When I expressed my as- 
tonishment at the rapidity with which New Scot- 
land Yard had made use of Dr. Wood’s discoveries, 
I was told that the head of this laboratory had fol- 
lowed all of Dr. Wood’s work, and that he had used 
it for some time in medico-legal problems. 

In some ways, English conditions are more like 
our own than the European institutes and schools 
of legal medicine. But after all, England is a small 
country and closely organized in a legal sense. It 
is true that New Scotland Yard has no direct juris- 
diction outside of London, but nevertheless the 
county police know that they can always appeal to 
New Scotland Yard in difficult cases and can fall 
back upon its laboratories for scientific investiga- 
tions. 

In America, legal medicine has developed in a 
rather irregular way. Our method of development 
is, in a sense, unique. In Europe, when the need 
of some new adjunct to the legal machinery is found 
to be necessary, a legislative enactment is prepared, 
which establishes this new office and creates cer- 
tain positions connected with it. After this institu- 
tion has been legally established, then the positions 
connected with it are filled. 
exactly reversed. 

As an example, let me take the development of 
our probation service in juvenile courts. Many 
years ago:a juvenile court might function for some 
time without any probation service, until some so- 
cially-minded individual was impressed by the need 
of a probation officer and began to do this work as 
a volunteer. No positions had been created by law 
as vet, the individual began to do the probation 
work simply from a sense of social obligation. The 
public sees the work of this volunteer and begins 
to appreciate the fact that the work which the 
volunteer does is valuable and necessary. We may 
call this period, the period of the unpaid volunteer. 
In other words, in America some self-sacrificing 
person must first do a type of work and so impress 
the community with his or her achievements that 
the community will be forced to make such work 
permanent. Next comes the period of the paid 
volunteer. The work is accepted as necessary and 
the unpaid volunteer receives a salary. Around 
this volunteer a roughly organized probation serv- 
ice grows up. But the volunteer himself has never 
been a highly trained or specialized individual and 


In America things are 





yet because this volunteer has created in the mind 
of the community a belief in his or her work, it is 
impossible to remove him or her from their posi- 
tion and secure a better trained official. This second 
period is always a difficult one. After a while, con- 
ditions become so unsatisfactory that the com- 
munity is forced to organize the work once founded 
by the volunteer, and to pass some legal enactment 
establishing this work as a permanency. Then 
comes the difficulty of getting rid of the original 
volunteer worker and of replacing him with a spe- 
cialized and well-trained type of social worker. In 
other words, in America we begin at the wrong end. 

This same development appeared in connection 
with the medical service attached to the Superior 
Courts of Baltimore City. In 1918, the judges had 
felt for some time the necessity of a medical-legal 
service. The community, however, was not sympa- 
thetic towards this need. It would have been at 
this time impossible to secure for a medical service, 
a budget or a legislative enactment. The work had 
to be begun, therefore, by an unpaid volunteer. The 
physician who undertook this work served the court 
in a purely voluntary capacity for three or four 
years. The next step came with the effort to secure 
some compensation for this voluntary medical offi- 
cer. In order to secure this, the medical officer had 
to be made a bailiff of one of the judges, and in this 
way he was attached definitely to the court. Two 
abortive attempts were made to secure a legislative 
enactment that would establish this medical service 
permanently. Finally the medical service became 
generally accepted by the community which came 
to know from experience the type of work that was 
being done by the bailiff physician. A bill was then 
passed by the Legislature, establishing the medical 
service as a part of the court machinery. This bill, 
however, did not solve all difficulties, although it 
fixed the salary of the chief medical officer and gave 
him a paid assistant also. This money had to be 
first secured from the Board of Estimates of the 
City of Baltimore, which could have refused to in- 
clude in their budget, the salaries of the positions 
created by the Legislature at Annapolis. It was 
some time before a small budget of $7,500.00 was 
secured. 

When the medical service was finally estab- 
lished by law in 1922, the work had been going on 
for over eight years. The medical service was 
fortunate in being able to pass, without difficulty, 
from the period of the paid volunteer to the period 
of the established chief medical officer. The same 
physician continued to act as chief medical officer 
under the newly established arrangement, and only 
resigned in 1931. His position was then most satis- 
factorily filled by competitive examination. At the 
present time the medical service of the Baltimore 
courts has passed from its first period of unorgan- 
ized effort into a period of well coordinated and 
organized activity. 

I hope that I will be pardoned if I speak largely 
in terms of my own experience. The only thing of 
value that I have to offer here this evening is a 
15-year experience with the gradual development 
of a medical-legal service. When the Baltimore 
service was first begun in 1918, there were in Amer- 
ica somewhat similar organizations. Most of these 
organizations, however, were psychiatric rather 
than medico-legal. There was, for instance, the 
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Judge Baker Foundation in Boston, so ably con- 
ducted by Drs. William Healey and Bronner. There 
was a mental clinic connected with the Superior 
Courts of Chicago, and another medical service as- 


sociated with the City Courts of Boston. Besides 
these, there were several others of a similar type. 
In some states, moreover, the office of the coroner 
had been abolished and a medical examiner ap- 
pointed in his place. (See the very able study by 
Dr. Oscar T. Schultz, entitled “The Coroner and 
the Medical Examiner” bulletin No. 64, of the Na- 
tional Research Council, Washington, D. C. 1928). 

In New York, under Dr. Norris, and in Boston, 
under Dr. McGrath, as well as in some other cities, 
the office of the medical examiner was being organ- 
ized and developed in a most satisfactory manner. 
In Baltimore, the situation was rather difficult. In 
1918 the old city morgue was in a most dilapidated 
condition. The autopsy physician appointed by the 
city was ill. For a time, therefore, I was not only 
acting as volunteer medical officer to the Superior 
Courts, but was entrusted also with all the autopsies 
at the morgue. In this way, for a short period I 
was able to act as a kind of medical examiner. The 
Commissioner of Police instructed his police cap- 
tains to call me immediately whenever a dead hu- 
man body was discovered. At this time the judges 
of the Superior Courts hoped to develop a medico- 
legal service that could function satisfactorily 
without the necessity of abolishing the office of 
coroner. From the beginning we planned to make 
our medical service not merely a mental clinic but 
a medico-legal institute that would take care of all 
types of medico-legal questions. It was unnecessary 
for me to establish at the court house, or elsewhere, 
a complex medico-legal laboratory. I had at my 
disposal the modern laboratories of the Phipps 
Psychiatric Clinic and of the Pharmacological De- 
partment of the Johns Hopkins Medical School. 
This plan of development could not be entirely car- 
ried out. In 1920 a new city morgue was built and 
two autopsy physicians appointed by the city—both 
sound pathologists and much more suitable than I 
to perform the autopsies. In this way, all close 
connection with the city morgue was removed from 
my jurisdiction. Nevertheless, our court medical 
service was always able to work in complete ac- 
cord and sympathy with the two city autopsy phy- 
sicians. When our medical service was finally es- 
tablished by law in 1922, we still maintained the old 
idea of developing a real medico-legal institute. 
About 65 percent of our cases were psychiatric cases 
or else associated in some way with the mental 
examination of delinquents. From the beginning, 
however, we laid great stress on physical as well 
as mental examinations. In every case sent to us, 
complete physical examinations were made and ex- 
tended records were kept. We felt that very fre- 
quently the personal difficulties of some delinquent 
were as closely associated with his body as with his 
mind. Moreover, the medical officer became gradu- 
ally not only amicus Curiae but also a friend of 
juries and of delinquents. He became a kind of 
watcher at the gate. It was his duty to be present 
in the court room as much as possible, and to pre- 
vent mentally ill people from being sent to prison 
rather than to a mental hospital. One of the chief 
difficulties of our overcrowded prisons is the pres- 


ence, among normal persons, of men or women who 
are mentally ill but whose illness does not clearly 
appear on the surface of their mental reactions. 
Very often an accused person might not show to 
the layman any signs of mental disturbance that 
might suggest to the State’s Attorney’s office or to 
the Bench, the advisability of mental examination 
before trial. Very often the medical officer, while 
listening to the testimony of such a delinquent, 
would notice symptoms of mental illness and would 
suggest to the court the advisability of a complete 
mental examination before sentence. In this way 
our medical service acted as a watcher at the gate 
and diverted towards the mental hospitals, a stream 
of men and women who might otherwise have been 
sentenced to prison and have become there a source 
of social irritation, of unrest, and even of rebellion. 

It may be of interest to cite one or two in- 
stances of the way in which our medical-legal serv- 
ice became useful both to the court, to the State’s 
Attorney’s office, to the bar and to the delinquent. 

A middle-aged woman had caused the arrest of 
a respectable salesman and had charged him with 
having made an indecent sexual assault upon her 
while he and she were pressed closely together in 
the midst of a crowd in the darkness of a movie 
theater. As proof of the assault, she produced in 
court a dress which had, on the back of it, a stain 
that at first sight looked distinctly like a semenal 
stain. Her statements were clear and definite and 
she really believed that an indecent assault had 
taken place. Hearing the case, one would have 
been inclined to accept her statements. The judge 
turned over to our medical service the stained dress. 
A laboratory examination proved that the stain in 
question, although it looked superficially like a 
semenal stain, was nothing of the kind. After some 
difficulty, we were able to identify it. It was a 
soap stain. Before going into the movie theater, 
the plaintiff had entered a woman’s dressing room 
and had apparently brushed up against a wash 
basin in which some other woman had just washed 
her hands with a great deal of soap. The speedy 
determination of the nature of this stain, which was 
accomplished within three or four hours, enabled 
the judge to resume the hearing of the case the 
same day, and to acquit the accused. The plaintiff 
was indignant and refused to believe that the stain 
was other than what she had said it was. 

Another case. In a police court a certain man 
was frequently brought before the magistrate for 
disturbing the peace. He frequently lost his temper 
at home, would throw dishes around, make a tre- 
mendous outcry and upset the entire neighborhood. 
He was considered to be a mental case, and the 
judge was considering the wisdom of forcing him to 
enter a mental hospital. The case was referred to 
our medical service. Had we been merely a psy- 
chiatric clinic, we might have made only a mental 
examination, and so missed the significance of the 
case. However, a physical examination was first 
made. It was then discovered that the man had 
diseased kidneys and that he had a blood pressure 
of over 230. There was no wonder, therefore, that 
he was emotionally unstable and that he had peri- 
ods of intense excitement. He was placed under 
treatment and his kidney condition improved, and 
with this physical improvement his appearances 
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before the magistrate for disturbing the peace 
ceased altogether. 

Another part of our work was connected with 
non-support and desertion cases. We have, in 
Baltimore, no Court of Domestic Relations, and 
until about a year ago, one of the judges of our 
Criminal Courts set aside two days each week for 
the hearing of the cases of people who, after having 
assumed the duties of matrimony, refused to carry 
them out. At the present time these cases have 
been transferred to the office of the State’s At- 
torney, who hears them in camera and attempts to 
effect reconciliations. Before this change, however, 
a great many of these domestic relations cases were 
referred to us. We soon discovered that many of 
the so-called domestic difficulties were difficulties 
of sex adjustment. Most of these marriages had 
been contracted without due consideration and 
without any realization of the difficulties of marital 
adjustment. A highly sexed man would marry a 
frigid woman to whom marital intercourse was un- 
pleasant and who was unable to give her husband 
a satisfactory sexual outlet. Or else a rather frigid, 
reserved man, to whom marital intercourse was a 
matter of secondary importance, would marry a 
chaste woman who had never had any sexual ex- 
perience and who would make demands on her hus- 
band which he could not possibly satisfy. Then 
there were frequently cases in which the husband 
demanded a type of intercourse that was appalling 
and disgusting to his wife. The real causes of these 
marital maladjustments never came out in court. 
Our medical service was frequently able to discover 
them and to effect some sort of an adjustment on 
the basis of mutual understanding and tolerance. 

One of the most important services rendered to 
the court by our medical service consisted in the 
gradual disappearance of the old scandal of so- 
called expert testimony in capital cases in which 
the defendant pleaded insanity. During the 15 years 
of my work, it became known to the general public 
that I, as the chief medical officer, had no interest 
in either the defendant or in the case presented by 
the State, that I received no fee from either side and 
that, having no medical axe to grind, I could be de- 
pended on to give an impartial testimony as to the 
mental condition of the accused person. Our serv- 
ice maintained very close and cordial relations with 
the State’s Attorney’s office. If a murder had been 
committed and the accused person immediately ar- 
rested, the State’s Attorney would send for me at 
once and make it possible for me to see the accused 
person within a few hours of his arrest. I would 
not make, at that time, a complete mental examina- 
tion, but I would be present at the interviews be- 
tween the arrested person, the police, the represen- 
tatives of the State’s Attorney’s office and the ac- 
cused’s counsel. In this way I would be able to get 
a fair idea of the patient’s reactions. I could see 
whether or not he or she showed symptoms of any 
definite mental disease. Later on, if the accused’s 
counsel pleaded insanity, I would make a more de- 
tailed examination, and if I reported to the State’s 
Attorney’s office that the accused person was really 
insane and suffering from a definite mental disease, 
the State’s Attorney’s office would accept my find- 
ings and the City would be spared the expense of a 
long and costly trial. On the other hand, our medi- 
cal service felt that although we were in a way the 


protectors and defenders of mentally disturbed de- 
linquents, we were also the firm antagonists of 
counsel that attempted a defense of insanity when, 
to our mind, the accused person was not really 
mentally ill. During the early years of my service, 
it sometimes happened that counsel for the defense 
would not accept my findings and would insist on 
a trial, calling two or three experts to testify to 
their client’s unsoundness of mind. In such cases 
I would testify not directly for the State but as the 
medical officer of the court. As time went on, both 
juries and judges extended greater and greater con- 
fidence to me and to my findings so that it almost 
never happened that jury or court found a man of 
unsound mind after I had testified to the absence 
of all symptoms of mental illness in his case. Dur- 
ing the last five years of my work, I remember 
scarcely a single capital case in which there was a 
defense of insanity, in which court or jury was 
obliged to listen to three eminent psychiatrists 
testifying that the accused person was sane, and 
then to three other eminent psychiatrists who testi- 
fied that he was of unsound mind. I feel that this 
gradual achievement of public confiaence in our 
medical service and the consequent disappearance 
of so-called expert testimony in cases of insanity, 
has been the most valuable achievement of my own 
court work. 

Besides important cases of this kind, our medi- 
cal service functioned as a real “service.” We were 
the medical officers not only of the courts but also 
of every man and woman who entered our court 
house. Ifa female witness showed signs of wishing 
to evade some inconvenient question by threatening 
to faint on the witness stand, we were summoned 
into court and stood beside the witness to catch her 
if she did faint. Real cases of syncope, epileptic 
attacks and the like were part of our daily job. At 
other times we were called in to pass on the mental 
or physical condition of a juror. If a juror had 
been making “whoopee” the night before and came 
into court so sleepy and confused that he scarcely 
knew where he was, we were called in to determine, 
as privately as possible, the exact nature of the 
juror’s incapacity to pay attention to what was go- 
ing on. We served the court in another way in con- 
nection with accused persons or witnesses who did 
not appear at the hour set for trial but sent in a cer- 
tificate of illness signed by some physician. During 
the term of my service, the court never accepted 
certificates of this type unless they were O.K.’d by 
me. Usually the medical officer would be sent im- 
mediately to the house of the sick defendant or wit- 
ness and would bring back at once to the court a 
report of that person’s physical condition. If that 
person were really ill, and unable to attend court, 
the medical officer was asked to fix a reasonable 
limit within which that person might recover suffi- 
ciently to be able to get to the court house. 

I have chosen these scattered instances as a 
means of describing to you the way in which our 
medical services served the court. Besides such 
cases as these, we were frequently summoned to 
give expert testimony in bastardy cases in connec- 
tion with the possible length of pregnancy, etc. In 
other words, we were—and rejoiced to be, indeed— 
not only the friend of the court, but its faithful 
servant. From testimony on the mental condition 
of an accused murderer, down to the removal of a 
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speck of dust from the inflamed eye of a juror or a 
bailiff or even a casual visitor to the court house, 
we functioned harmoniously in connection with the 
judges themselves, with the State’s Attorney’s 
office, with the police magistrates, with the proba- 
tion department and all the complex divisions of our 
modern legal machinery. There was only one type 
of medico-legal activity which we refused to under- 
take. We would not appear in cases involving the 
testamentary capacity of a dead person and take a 
definite side between two contesting parties. We 
felt that it was improper that the medical officer of 
our bench should ever appear before any one of our 
judges as a witness in a civil case. In this way, of 
course, we lost a great deal of money as we were 
frequently asked to testify in will cases, as an ex- 
pert for one side or the other. Had we accepted 
such a position, we felt that we would have been 
using our influence as the court’s medical officer in 
an unworthy way. 

Perhaps the most interesting contact that de- 
veloped in connection with our medical service was 
our contact with prisons and prisoners. I came to 
know a great many sentenced men who had passed 
through my hands before they went to prison. I 
came, also, to know our prison officials, both in 
Baltimore and other parts of the country. Asa re- 
sult, our medical service had an opportunity of 
studying the whole prison situation from a rather 
unprejudiced standpoint. 

I was able, for instance, to study and to ex- 
amine a man who was first arrested on some minor 
charge, sentenced to a brief term and who, after 
serving his sentence, got into trouble again, passed 
through my hands once more and went to prison 
for a protracted period. I was able to study his 
personality during various stages of mental adjust- 
ment. I saw him as an accused man, I saw him at 
his trial, followed him during his first short sen- 
tence, saw him occasionally after he had served it, 
and then went over him again when he was in 
trouble for the second time, when he was convicted 
and while he was adjusting himself in prison to a 
sentence of from five to ten years. 

In this way I could study the result of our 
penal system on various types of personalities. This 
is no place for a criticism of our penal institutions. 
One point of view, however, I should like to lay 
before you. It was brought to my attention first 
by one of my intimate friends, who is a monk and 
also rather an authority on prisons and prisoners. 

Our penal system, if looked at from an his- 
torical standpoint, is a type of bastard monasticism. 
Not very far from our State Penitentiary is a real 
monastery. Here men live voluntarily a type of life 
that is controlled by three vows. These vows are 
sometimes life vows, sometimes they are taken for 
a definite period. The first vow is the vow of per- 
petual chasity. Monks do not marry, and there are 
no women in monasteries. The second vow is the 
vow of poverty. The monk owns no private prop- 
erty, his work in the monastery brings him no com- 
pensation. No matter how hard one monk works 
or how little the next monk does, the active monk 
earns no more than the lazy one. Each has his 
task and his day’s work, which he may do well or 
ill, but which he must complete. The third vow 
is the vow of obedience. The monk gives up his 
own will and submits his will to the Father Su- 


perior of the monastery. A life of this kind is only 
possible when these three vows are taken volun- 
tarily, and when the motive for taking them is a 
desire to serve Almighty God in one definite way. 
If these vows were imposed on a man by external 
authority, they would create at once in his mind a 
sense of rebellion because they are taking from him 
by force the three most important elements in hu- 
man life. First, the freedom to direct his own ac- 
tions ; secondly, the ability to gain a definite reward 
for his own labor; and thirdly, the chance to find 
happiness and expression for his emotional life in 
marriage and in the development of a home. 

Compare with a monastery one of our prisons. 
In a prison the men live under the three vows of 
poverty, chastity and obedience, which are, how- 
ever, forced upon them by external authority. They 
are celibates, whether they be men or women. The 
normal expression of their sexual life is absolutely 
cut off. They live in a state of involuntary poverty, 
each with a task to do each day that does not result, 
as a usual thing, in any objective reward in the way 
of money or property. They live under a vow of 
obedience. Their wills must be submitted abso- 
lutely to the routine of prison life and to the orders 
of the warden or the guards. 

A bastard monasticism of this kind cannot help 
but breed dissatisfaction, rebellion and antagonism. 
There is nothing constructive about it. Everything 
is on the minus side instead of on the plus side. 
The monk who submits willingly to this type of life, 
because he believes that this is God’s Will for him 
in the world, is the happiest man I know. The 
prisoner, on the other hand, who is forced to take 
these three vows for a longer or a shorter period in 
his life, is not only unhappy but he is an individual 
forcefully deprived of the three most important 
motives in human life. 

Why do we call our prisons penitentiaries, and 
why are our prisons monasteries gone wrong? I 
suppose that when the whole legal fabric of the 
Roman Empire broke down in Europe under the 
constant invasion of the barbarians, law as a pro- 
tective force ceased to exist in many communities. 
The only center of permanent civilization was the 
big monastery that stood on a hill and. that was 
protected from lawlessness by its position and its 
religious atmosphere. If a larceny were committed, 
or a murder done in such a community, the mem- 
bers of the community would have to take the 
punishment of the offender into their own hands. 
They would have to pursue and punish the thief or 
hunt and kill the murderer. Occasionally the pur- 
sued man would outdistance his pursuers and take 
refuge in the monastery on the hill. Here he would 
be temporarily safe. The monks would not give 
him up to be killed, but they could not accept him 
as a member of their community. They would 
probably placate the man’s pursuers by promising 
to keep the man for a certain length of time as a 
penitent. If he had stolen, they would keep him as 
a penitent for a certain number of years. If he had 
committed murder, they might keep him as a peni- 
tent for the rest of his life. Gradually a part of the 
monastery would be set aside for such people and 
would be called a penitentiary. In the penitentiary 
the inmates would live under the three vows that 
bound the monks themselves, and they would be 
willing to accept this discipline as it protected them 
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from the vengeance of the people outside the 
monastery, whom they had wronged. It was along 
these historical lines that our modern prisons must 
have developed. Among all our modern institu- 
tions, our penal institutions have been more static 
and much less dynamic than any others. They have 
not developed in accordance with modern thought 
and they are purely medieval survivals that are 
completely unadjusted to the needs and to the ideals 
of modern life. If we are to make our prisons satis- 
factory places of social readjustment, we must get 
away once and for all from the old ideals of this 
bastard monasticism. 

From what I have already said, you will recog- 
nize that the method in which our Baltimore medi- 
cal service developed is not definitely like any of 
the European institutes, although it contains ele- 
ments of each of them. We made use of University 
laboratories and in this sense we had some sort of 
an academic background like the Austrian institutes 
of legal medicine. We did some teaching as our 
medical officer gave several courses of lectures on 
legal medicine at the medical school of the Uni- 
versity of Maryland. These lectures are now being 
very ably given by our autopsy physician who is 
professor of legal medicine at this same medical 
school. At the Johns Hopkins medical school there 
is, up to the present time, no definite instruction in 
legal medicine at all. Our medical service was un- 
like similar institutions in Great Britain because we 
were not definitely connected with the police like 
the laboratories at New Scotland Yard, but pri- 
marily officers of the courts, although our relations 
with the Baltimore police department were always 


As I look back on the 15 


very close and cordial. 
years of my work, I realize how remarkably for- 
tunate I was in finding, everywhere, not only co- 
operation but an understanding and patient friend- 


ship. The various judges under whom I served 
have been not only my chiefs but very often my 
intimate friends. Mr. Broning, later mayor of Balti- 
more, was State’s Attorney at the beginning of my 
service, and it was largely to his influence and 
friendship that I owed a great deal of my success. 
Mr. O’Connor, who has been our State’s Attorney 
for the last eight or nine years, was invaluable as 
counsellor and friend, and there was never the 
slightest friction between our medical service and 
his office. Our Commissioner of Police, General 
Gaither, could always be depended on to help my 
service in various difficulties and there are few 
members of the Baltimore police whom I do not 
know and admire. Our probation department 
worked in complete sympathy with me, and for the 
first ten years of my activity our medical service 
functioned in our juvenile court. Now our juvenile 
court has been reorganized and has its own psy- 
chiatrist and medical officer. However, among all 
these organizations and groups of friends, there is 
none that seems to me so important, and so valu- 
able, as far as the future is concerned, as our newly 
established Institute of Law at the Johns Hopkins 
University. 

Our Institute of Law was founded four or five 
years ago by men of unusual vision. It is not a 
teaching agency, but a kind of legal laboratory. In 
medicine, every new discovery, every new thera- 
peutic suggestion, is tested out in the laboratories 
of our medical schools or research institutes. In 


this way we learn the value or the uselessness of 
some new procedure or discovery. In the social sci- 
ences we have nothing of this kind. There is an 
appalling lack of knowledge of the effects of exist- 
ing law, and there is no means of determining how 
far the present machinery of the law is imperfectly 
adjusted to the rapidly changing demands of mod- 
ern life. There is a gap between the applied 
sciences, on one hand, and our knowledge of human 
relations, on the other. 

Let me quote very briefly from a statement by 
Dr. Marshall, one of the professors of our Institute 
of Law. He asks: “Is the organization and pro- 
cedure of our courts keeping pace with the increas- 
ing amount and complexity of the business which 
the courts are called upon to handle? Who knows 
anything about the far-reaching question of the 
status of management in control of modern busi- 
ness and the extent to which the character of man- 
agement affects the welfare of investors and the 
public? What do we know, really, about the laws 
and practices of installment buying, and the effects 
of this new and wide-spread phenomenon upon the 
country, its financial structure and its people? We 
need also to study the family in relation to the pres- 
ent social trends, not only the organization and 
work of courts specializing in matters relating to 
the family, but also the causes of separations and 
the granting of divorces.” 

This new Institute of Law aims to become a 
community of scholars that will follow such types 
of investigations as these and that will, at the same 
time, develop research men, teachers and experts 
for various types of private and public service. 
Combined with the training of men is the develop- 
ment of standards and techniques for use in re- 
search work all over the country. 

It is an old question in medicine as to whether 
medicine is a science or an art. Thanks to our mod- 
ern medical laboratories and institutes of research, 
medicine is no longer simply an art but is also a 
science. One might say of law that it is, at pres- 
ent, less of a science than an art, and that its scien- 
tific aspect has been lost sight of. The purpose of 
the Johns Hopkins Medical School was, and is, the 
scientific training of men for research, a research 
looking towards the cure and prevention of disease. 
If, to quote again from Dr. Marshall, we substitute 
social maladjustment for disease, we have the ob- 
jective of our Institute of Law, namely, “the scien- 
tific training of men for research, a research looking 
towards the cure and prevention of social malad- 
justments.” 

The task before our Institute of Law at the 
Johns Hopkins University is a. task of enormous 
proportions, but it is a task of enormous possibili- 
ties. In connection with my own court work, that 
extended over a period of 15 years, this Institute of 
Law might have been of inestimable benefit. Dur- 
ing the years of my service, a tremendous amount 
of criminological and psychiatric material was col- 
lected, and our files contain, at the present moment, 
a mass of fascinating human material that is wait- 
ing for someone to study it, to classify it and to re- 
duce it to some definite form. There has been, up 
to the present, no agency of legal research that was 
equipped to deal with the accumulated material of 
my fifteen years’ work. Our work went on in a hit 
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RITICISM of the bar is not new. In the “Let- 

ters of an American Farmer,” by H. St. John 

Créve-Coeur, written in 1782, he says: “Law- 
yers are plants that will grow in any soil that is 
cultivated by the hand of others, and when they 
have taken root, they will extinguish every vege- 
table that grows around them. The fortunes they 
daily acquire in every province from the misfor- 
tunes of their fellow citizens are surprising! The 
most ignorant, the most bungling member of that 
profession will, if placed in the most obscure part 
of the country, promote litigiousness, and amass 
more wealth without labor than the most opulent 
farmer with all his toils. They have so dexterously 
interwoven their doctrines and quirks with the laws 
of the land, or rather they become so necessary an 
evil in our present constitutions, that it seems un- 
avoidable and past all remedy. What a pity that 
our forefathers, who happily extinguished so many 
fatal customs, and expunged from their new gov- 
ernmerit so many errors and abuses, both religious 
and civil, did not also prevent the introduction of a 
set of men so dangerous.” 

Justice Cardozo, the most recent member of 
the United States Supreme Court, adds this com- 
ment to the above quotation: 

“Already, about a century before, Georgia had 
acted on this or like advice, and attempted to rid 
herself of the pest. She passed a single ordinance 
for the prohibition of rum and lawyers. She let up 
afterwards upon the less flagrant of these evils, but 
she was inexorable about the lawyers.”* 

Some commentators even say that the admin- 
istration of justice at present is as ineffectual as in 
the days of the Roman Empire, when according to 
Gibbon, “The civil jurisprudence, as it was abridged 
by Justinian, still combined a mysterious science 
and a profitable trade, and the innate perplexity of 
the study was involved in tenfold darkness by the 
private industry of the practitioners. The expense 
of the pursuits sometimes exceeded the value of the 
prize, and the fairest rights were abandoned by the 
poverty or prudence of the claimants. Such costly 
justice might tend to abate the spirit of litigation, 
but the unequal pressure serves only to increase the 
influence of the rich and to aggravate the misery of 
the poor.’”? 

In a book which has recently attracted some 
attention, entitled “A Lawyer Tells the Truth,” 


1. Law and Literature, by Benjamin N. Cardozo, p. 155. 
2. History of the Decline and Fall of the Roman Empire, by 
Edward Gibbon, 


41: 


Maurice Gisnet, a New York practitioner, discloses 
many of the inadequacies of the legal profession, 
and points out that the ancient English tradition 
giving the privilege to the litigant to go to the next 
tavern and curse the Court has now been adopted 
by many of the great economic groups in America, 
in spite of the fact that there are no licensed taverns 
to which they can go. 

Lay disrespect for the law is illustrated by the 
following story told of Lord Coleridge. He is re- 
lated to have directed a London cabby to drive him 
to the Courts of Justice, to which he received the 
questioning reply, “Where are they?” Lord Cole- 
ridge answered, “You a London cabman and don’t 
know where the Law Courts are?” The cabby’s 
retort was, “But you said the Courts of Justice!” 

While it is true that these tirades against the 
legal profession are as old as law itself, they seem 
to have become increasingly vociferous of recent 
years, and even though to some extent unjustified, 
they have awakened in the bar a renewed desire to 
do what is possible to improve the ethical standards 
of its members. Higher requirements for admis- 
sion as reflected in the Standards adopted by the 
American Bar Association ten years ago which are 
gradually gaining acceptance by the states are par- 
tially a reflection of this desire, as is the greater 
emphasis which is being put on testing the moral 
qualifications of applicants in Pennsylvania and a 
few other states. Many of our leaders of the bar 
agree that there is no better method of instilling a 
proper sense of the ethical obligations of the pro- 
fession than by means of a prelegal college edu- 
cation. 

As part of this movement the American Bar 
Association has expressed a growing concern over 
the fact that many young lawyers come to the bar 
without an adequate knowledge of the ethics and 
standards of conduct which the profession has set 
up, as enumerated in the forty-five canons of 
professional ethics adopted by the Association. 
During the time when the student of law got 
his legal education as an apprentice in a lawyer’s 
office, there was an unconscious absorption by these 
young men of the ideals and ethics of the practi- 
tioners under whom they worked. Since the day of 
office training has now passed, and less than five 
per cent of the candidates for admission to the bar 
are office trained, except for a brief period of ap- 
prenticeship in a handful of states, this contact with 
the active practitioner has been lacking. Law 
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schools have taught the principles of law and have 
tried to train the reasoning power of their students, 
but have not laid any considerable emphasis on 
ethical standards. In many cases they have inci- 
dentally touched on these in such courses as prac- 
tice court, evidence, trusts, and others, but it is the 
feeling of the bar that oftentimes this emphasis has 
been altogether too slight. This sentiment crystal- 
lized in a resolution passed at the meeting of the 
American Bar Association in Memphis in 1929, 
which declared that “It is the sense of this Associa- 
tion, and it so places itself on record, that a com- 
pulsory course in and the teaching of professional 
ethics be a part of the curriculum of all law schools.” 

The Committee on Professional Ethics and 
Grievances and the Council on Legal Education and 
Admissions to the Bar of that organization have 
both given considerable thought to this matter. 
While the attitude of the law schools as expressed 
in the meeting of the Association of American Law 
Schools in 1928 was very. reserved, and even hostile 
to any definite prescription by the Bar as to what 
they should do in this matter, this feeling gradually 
changed to one of cooperation when it became 
understood that the American Bar Association had 
no desire to force the law schools by coercion to put 
in a definite course of a certain type, but rather 
sought to enlist their support in meeting the prob- 
lem which very obviously existed. 

The Council on Legal Education has had a 
number of meetings principally devoted to a dis- 
cussion of this subject, and its members have per- 
sonally talked to many law school deans regarding 
it. In December of 1930 a special meeting was held 
with the representatives of ten law schools, at which 
the views of both the representative law school men 
and the practitioners were canvassed. The attitude 
of many of the law schools is expressed in a state- 
ment made by Dean Young B. Smith of Columbia 
University Law School :3* 

“T am not one of those who believe that a knave 
can be changed into an honest man by preaching to 
him. So, I do not have much faith in the idea that 
reciting the canons of legal ethics to law classes 
which include considerable numbers of men who are 
obviously unfitted either in knowledge or in charac- 
ter for membership in the bar, will assure their 
proper behavior after they are admitted.” 

Another view shared by many law school teach- 
ers was expressed by Professor Edson R. Sunder- 
land of the University of Michigan in the confer- 
ence already referred to, held by the Council on 
Legal Education. He said that the moral law stu- 
dent was perfectly sound in his ethics without in- 
struction in law school, and that to the unscrupu- 
lous student a course dealing with the canons 
simply pointed out how far he could go and still 
be within the law. He illustrated the point by the 
story of the man who advertised for a coachman, 
and asked each of the three applicants if he were 
driving along a narrow road with a steep bank on 
one side and a cliff on the other, how close to the 
edge he could drive. The first applicant said he 
could drive within two feet of the edge, the second 
said he could go within one foot. The third appli- 
cant said he would keep as far away from the edge 


3. New York State Bar Association Bulletin, January, 1932, p. 65, 








as he could, and stay close to the bank. Naturally 
he got the job. 

However, there is one thing which these views 
fail to take into account. That is, the fact that the 
subject of legal ethics divides itself into two distinct 
categories. It consists first of a body of moral prin- 
ciples, such as those which would forbid a lawyer 
to steal his clients’ money, to suborn perjury, to be 
dishonest with the courts, and in’ short to act in 
any way in which an honorable man would not act. 
On the other hand, there are a number of principles 
which deal with what may be termed the etiquette 
of the profession, and which are not concerned with 
morality, such, for example, as maintaining a re- 
spectful attitude toward the Courts, keeping a 
client’s money in a separate fund, not advertising 
legal services, not consulting directly with the op- 
posing party when he has a lawyer, and a host of 
others. This distinction has been very well made 
by Dean Charles H. Kinnane of the Law School of 
the University of Wyoming,* in the following 
words: 

“It is submitted that there is much in the canons of pro- 
fessional ethics that can be called ‘ethics’ only at the expense 
of confusing ethics and morality on the one hand with approved 
standards of professional decorum on the other. For granting 
that the ‘right kind’ of law student has a proper perception 
of the obligations of morality, there are still many problems 
of professional decorum to be solved, and many that have been 
solved only after extended disagreement among even the 
learned and experienced members of the bar. These problems 
are not necessarily problems of morality. And how a law stu- 
dent or young lawyer is to know these solutions, or that some 
problems are still unsolved is not clear to the present writer. 

“Tf the foregoing observations have any validity it would 
seem that even the student with proper moral training will be 
able to derive much profit from a course on Legal Ethics. But 
doubtless there are many who come into the profession who 
would make their first contacts with formal moral studies as 
well as professional ethics if a course on Legal Ethics were 
offered, and such a possibility of usefulness should not be 
overlooked. Again, in the interest of preserving the integrity 
of the profession, an opportunity to show the penalties of trans- 
gression need not be overlooked: In religion we preach punish- 
ment, and in law we preach punishment also, and there seems 
to be no adequate reason for ignoring a useful deterrent, by 
failing to spend some of the student’s time in considering the 
matters of suspension and disbarment.” 

Much progress has been made since thé resolu- 
tion above quoted was passed, and a recent survey 
shows that of the 81 law schools approved by the 
American Bar Association, 64 or 79 per cent offered 
some sort of course in professional ethics in the year 
1931-32. Forty-eight schools or 59 per cent of the 
total of approved schools offer it as a separate 
formal course. In 44 schools or 54 per cent of the 
approved schools it is compulsory. In 20 schools 
or 25 per cent it is optional or elective. A slightly 
larger percentage of the unapproved schools have 
scheduled a course in this subject, and there are 
only 11 out of 100 investigated which offer no 
course, while 84 per cent require it for graduation. 
The total figures then show that 153 law schools out 
of 181 from which returns have been received, or a 
total of 84 per cent, do give instruction in this-sub- 
ject. The report made to the Association of Ameri- 
can Law Schools in December, 1930, by its Com- 
mittee on the Teaching of Professional Ethics in 
Law Schools, shows that at that time only 59 per 
cent of its member schools offered some sort of 
instruction in this subject. This contrasts with 79 
per cent of these schools teaching the subject in the 
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year 1931-32. The improvement in the non-member 
schools shows that 85 per cent offer some variety of 
a course this year as against 72 per cent last year. 
The outlook for next year indicates a continued im- 
provement in the situation. 

At the first meeting of the National Conference 
of Bar Examiners in Atlantic City last year, the fol- 
lowing resolution was introduced: 

“Whereas, the importance of professional ethics is uni- 
versally recognized, and 

“Whereas, instruction and training in this important field 
is of great benefit and advantage to the prospective lawyer, 

“Be It Therefore Resolved, That it is the sense of this 
meeting that professional ethics should be included as a subject 
of examination at every bar examination, either by separate 
examination or by means of separate questions devoted to it.” 

This resolution was referred to the Executive 
Committee of the Conference, which has approved 
the resolution in principle but referred it to a sub- 
committee for redrafting before it is submitted to 
the Conference as whole. 

Recognition of recent progress was shown in 
the following resolution introduced by the Execu- 
tive Committee and passed by the American Bar 
Association at its meeting last fall at Atlantic City: 

“Resolved, That the Association approves the action taken 
by the Section of Legal Education and Admissions to the Bar 
and its Council in conducting negotiations with representatives 
of the law schools and with the Boards of Bar Examiners 
of the several states looking toward the giving of adequate 
instruction in professional ethics and the examination of appli- 
cants for admission to the Bar in this subject, and direct such 
Section to continue its efforts toward the accomplishment of 
these objectives.” 

A number of the leading law schools which are 
including instruction in this subject in their curri- 
cula are doing so through a course dealing with the 
history, traditions and structure of the bar. Re- 
cently Dean Pound has announced that he proposes 
to give a course in the Harvard Law School, for 
first year students, entitled “History, Organiza- 
tion and Standards of the Legal Profession.” 
A third year course will also be given on the sub- 
ject, “Professional Ethics—The Canons of Profes- 
sional Ethics and Problems of Their Application.” 
The first of these courses will be given during the 
coming school year and thereafter, and the course 
for seniors will first be scheduled for the year 
1933-34 and will be regularly given from that time 
on. The general content of these courses is evident 
from their titles. 

Dean Young B. Smith, of the Columbia Uni- 
versity Law School, has been quoted above as hold- 
ing that morals cannot be taught to a mature law 
school student. However, he does believe that a 
course on the legal profession which would reveal 
to the student the history, the organization and the 
activities of the bar would arouse interest in pro- 
fessional problems and would give an understand- 
ing of the relations of the bar to the administration 
of justice as well as a clearer perception of the 
lawyer’s duty to his client and to the community. 
In accordance with this belief he plans to include 
in the law school curriculum a course to be in- 
augurated in the spring session next year, under 
the direction of Professor Cheatham, which will 
deal with the legal profession in the manner suggested. 

At the Yale Law School a course has been 
given for several years under the direction of Pro- 
fessor H. C. Hicks which includes a study of pro- 


5. Reports of the American Bar Association, Vol. 56, p. 307. 





fessional conduct, bar associations and judicial 
administration as a separate part of the general 
subject of legal bibliography and professional prac- 
tices. The published volume containing the opin- 
ions of the Committee on Professional Ethics and 
Grievances together with the Canons of the Ameri- 
can Bar Association, is brought to the attention of 
the student in this course and he is required to 
familiarize himself with the contents of this book. 
The final examination includes questions directly on 
professional ethics. 

The course given at Northwestern University 
Law School by Dean Emeritus John H. Wigmore 
was discussed by him at the last meeting of the 
Section of Legal Education and Admissions to the 
Bar. He seeks through it “to awaken in the begin- 
ner the deep sense of becoming a member of a great 
professional fraternity, a fraternity with a past as 
well as a future, having duties as well as powers.” 
This course is divided into three parts, the first 
dealing with the biographies of eminent lawyers 
and judges of the past, the second explaining the 
organization of the bar and the rules of professional 
behavior which experience has agreed upon, and 
the third taking up problems which are being de- 
bated today within the profession and by the pub- 
lic without it concerning the profession. 

At Cornell University a third year course will 
be given next year on the administration of justice 
in civil proceedings, which will include a review of 
the organization of the courts as the machinery for 
administering justice in civil disputes, a survey of 
the function of the officers of the courts, a study of 
the elements of procedure designed to bring to a 
conclusion controversies between individuals, and 
at the proper place a study of the standards of pro- 
fessional and judicial conduct. A revision of the 
course in legal ethics at Stanford University has 
been made so that next year it will deal more 
largely than in the past with professional problems 
such as those that result from low standards of ad- 
mission to practice, the question of lay encroach- 
ments on the lawyer’s domain, and a variety of 
other problems concerning the administration of 
justice, including the field of professional ethics 
proper. 

While all of these approaches differ in details, 
it is significant that fundamentally they are much 
the same. They might be termed the realistic ap- 
proach to the subject of professional ethics, since 
they discuss not only the Canons and their applica- 
tion, but also the reasons for them, how they work 
out in practice, a frank acknowledgment of the fact 
that they are not always observed, and a discus- 
sion of the problems caused by the criticisms which 
arise because of this fact. With many law schools 
representing the highest element in legal education 
circles today instructing their students along such 
lines and recognizing the validity of the suggestion 
made by the Bar that this is a part of their obliga- 
tion, it seems most probable that the entire law 
school world will fall in line. 


Signed Articles 

As one object of the American Bar Association Journal 

is to afford a forum for the free expression of members of the 
bar on matters of importance, and as the widest range of 
opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal assume no 
responsibility for the opinions in signed articles, except to the 
extent of expressing the view. by the fact of publication, that 
the subject treated is one which merits attention. 
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T is, indeed, fitting that this Association of law- 
yers should wish to consider a matter of such 
paramount importance as the adherence by the 

United States to the Permanent Court of Interna- 
tional Justice, which has been sitting at the Hague 
since 1920. 

Whatever the lawyer, as an individual, may 
think regarding American foreign policies, he can- 
not but be interested in the solution of international 
controversies through methods of law and justice 
rather than determination through military force. 
However men may differ, and they do most widely, 
in regard to the philosophy and teachings of history, 
we of the Bar cannot but feel that throughout the 
long ages in the struggle for civilization the road of 
progress has been determined by the substitution 
of law for force, of reason for violence, and of the 
methods of the lawyer for that of the soldier. It 
is only in the early nineteenth century that the last 
offender offered “trial by battle” as a method of 
determining his rights under English law. This 
strange survival of an earlier age, obsolete, but not 
wholly dead, had lingered on, in theory at least, if 
not in fact, until a century ago. That method within 
the jurisdiction of civilized nations has been settled 
for all time. The last remnant of self-help in the 
form of the duel became first unfashionable and 
finally illegal. The resort to violence is now re- 
stricted to the revolutionist, the anarchist or the 
common law criminal. 

Far different has been the situation among the 
nations. In the ancient world, arbitration among 
the Greek cities and states had been known, and in 
the Middle Ages the Papacy, as a great spiritual 
power, had composed quarrels between potentates 
or peoples through mediation. But with the break- 
down of the unity of Christendom, this method be- 
came exceptional, and Grotius, the father of in- 
ternational law, devoted a great portion of his 
magisterial work to the laws of war and the dis- 
tinction between what he termed good and bad 
wars. This Grotian system became a real force and 
it was recognized, although less in practice then in 
theory, that certain general rules of law should pre- 
vail among the nations. 

Yet, the distinction between good and bad wars 
was never really accepted. The nations continued 
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to be thought of as sovereignties wholly indepen- 
dent of each other. The doctrine of the divine right 
of Kings impaired by the English revolution of the 
seventeenth century and shattered by the great 
French Revolution, was transferred, under differ- 
ent phraseology, to the states themselves. Beyond 
and above the state, there was no law or arbiter. 
A rather vague thing called the comity of nations 
did exist, and during the nineteenth century was 
developed by publicists and by a series of impor- 
tant arbitral decisions. The Congress of Vienna 
promulgated some rules as to international rivers, 
and the Congress of Paris in 1856 laid down some 
rules as to maritime warfare; but no machinery ex- 
isted for the general development of international 
law. 

The Jay Treaty in 1795 between the United 
States and Great Britain was a great step in the 
development of arbitration. The commissions ap- 
pointed by that Treaty arbitrated many burning 
questions growing out of the severance of the thir- 
teen American colonies from Great Britain, and 
settled, through lawyers’ methods, many questions 
such as had in past times frequently led to war. 
The successful arbitration in 1872 concerning the 
Alabama claims between Great Britain and the 
United States created in both of those countries a 
keen interest in arbitration and it then, I believe, 
began to be recognized that all disputes among the 
English-speaking people could be settled by the 
methods of law rather than those of force. 

The success with which the difficulties growing 
out of the Fur Seal Fisheries in the Bering Sea 
were settled by arbitration in 1893, the successful 
conclusion of the Atlantic Fisheries case in 1910, 
which terminated the international controversy over 
cod and lobsters, and which, as Lord Salisbury once 
remarked, had been “fighting words for a hundred 
years,” gave great impetus to arbitration. The 
main difficulty had always been that there was no 
court ready and prepared to hear cases, and that 
each controversy had to develop almost to the fight- 
ing point before the parties began to discuss the 
creation of an ad hoc tribunal. 

For that reason, the question of a permanent 
court came up before the first peace conference at 
the Hague in 1899. This conference succeeded in 
reaching an agreement on the necessity for the pa- 
cific settlement of international disputes, and it 
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created the so-called Permanent Court of Arbitra- 
tion. 

The trouble with this Court is that, while it 
may furnish a useful function, it is not a real court. 
It is a mere panel of the nominees of various gov- 
ernments who may serve as arbiters when chosen 
by-the parties to a dispute. It has been useful in 
that a number of cases have been submitted to 
arbitrators chosen from the panel of somewhat 
more than twenty. It also held out to the world 
the possibilities of a real court and was influential 
in bringing about the creation of the present Per- 
manent Court of International Justice. 

An attempt to make the Court of Arbitration 
more real and more permanent was undertaken at 
the second peace conference in 1907, but failed be- 
cause of the impossibility of obtaining an agree- 
ment on any proposed method of electing the 
judges. The dogma of state equality prevented the 
states from agreeing to a court in which judges of 
their own nation did not sit. 

Small states refused to agree to set up an inter- 
national tribunal in which they would not have 
equal representation with America or Great Britain. 
An attempt was made to establish a prize court, but 
this also failed. The idea of a permanent judicial 
body, however, was growing, and at the end of the 
World War, when enthusiasm was high for averting 
another cataclysm threatening the destruction of 
civilization, popular opinion was insistent upon the 
creation of a world tribunal. 

In this connection, Article 14 of the covenant of 
the League of Nations, which became part of the 
Treaty of Versailles, was formulated. 

“The Council shall formulate and submit to the Members 
of the League for adoption plans for the establishment of a 
Permanent Court of International Justice. The Court shall be 
competent to hear and determine any dispute of an international 
character which the parties thereto submit to it. The Court 
may also give an advisory opinion upon any dispute or ques- 
tion referred to it by the Council or by the Assembly.’ 

In pursuance of this Article, an advisory com- 
mittee of jurists was appointed by the Council 
which met in June, 1920, at the Hague, and made 
a report to the Council and the Assembly of the 
League proposing a permanent court of justice 
with a complete organization as to its membership, 
functionings and procedure. This report was, in 
substance, adopted by the Council and the As- 
sembly and submitted to the members of the 
League. It was ratified by the members and, at the 
present time, fifty-five nations of the world, includ- 
ing all the great powers, save Russia and the United 
States, have adhered. 

This event surely seems to mark a real epoch 
in the development of organized society. The ob- 
stacle which had theretofore prevented the forma- 
tion of any permanent tribunal was overcome by 
adopting the suggestion due to our honored col- 
league and leader, Mr. Elihu Root. Under the 
statute of the Court, the original judges, fifteen in 
number, were elected for nine years, and a new 
election of judges was made under a revision of the 
statutes in 1930. The statute provides: 

“Article 4, The members of the Court shall be elected by 
the Assembly, (of the League), and by the Council, (of the 
League), from a list of persons nominated by the national 
groups in the Court of Arbitration. 

Thus, the machinery of the old Hague Court 
of Arbitration was utilized in part for ‘constituting 
the new Court. Acting under this machinery the 
American group in the old Court have made nomi- 


nations and thus we have had three American 
judges sitting upon the Court, although the United 
States has not adhered thereto. The names of these 
judges are: John Bassett Moore, Charles E., 
Hughes and Frank B. Kellogg. 

It was through this utilizing of the machinery 
of the League for the election of judges that the 
difficulty was overcome, and that the smaller na- 
tions acting through the Assembly obtained an 
equal right with the larger powers represented in 
the Council to a voice in the choice of judges. More- 
over, if the parties to a case before the Court find 
that ‘they are not represented by a judge of their 
own nation, one may be nominated ad hoc by each 
of the parties, sitting with the Tribunal. 

Adherence to the protocol did not compel ac- 
ceptance of the jurisdiction of the Court in justi- 
ciable cases, but merely committed the adhering na- 
tions to an approval of the Court, its utilization 
when so desired, and participation in the election 
of judges and in the maintenance of the Court. 
Non-member nations were allowed to avail them- 
selves of the facilities of the Court when they de- 
sired. 

There is, however, another form of adherence 
provided in the so-called “optional clause” of the 
statute which is much more far-reaching. This is 
a distinction which should be borne in mind but 
which is often, I think, forgotten by those who dis- 
cuss the question as to the adherence of the United 
States to the Court. 

Mere adherence to the Court by the United 
States as advocated by our successive Presidents 
since its formation confers no obligation to resort 
to its jurisdiction. The adoption of the Optional 
Clause, however, is an entirely different matter and 
the nations which adopt the Optional Clause obli- 
gate themselves to submit to its jurisdiction in mat- 
ters falling within its competence. 

This clause contained in Article 36 provides 
that: 

“The Members of the League of Nations and the states 
mentioned in the Annex to the Covenant may, either when sign- 
ing or ratifying the Protocol to which the present Statute is 
adjoined, or at a later moment, declare that they recognize as 
compulsory ipso facto and without special agreement, in rela- 
tion to any other Member or state accepting the same obligation, 
the jurisdiction of the Court in all or any of the classes of 
legal disputes concerning: 

(a) The interpretation of a treaty; 

(b) Any question of international law ; 

(c) The existence of any fact which, if established, would 
constitute a breach of an international obligation; 

(d) The nature or extent of the reparation to be made for 
the breach of an international obligation.” 

The above category of matters which are 
deemed to be justiciable in international relations, 
is of highest interest and importance. It resolves a 
question that has long perplexed those who have 
sought for a permanent method of insuring the arbi- 
tration of legal controversies. It is generally recog- 
nized that there are two categories of international 
controversies; the one that is susceptible to de- 
termination by rules of law, and therefore falling 
within the justiciable category, and the other re- 
lating to those controversies arising out of inter- 
national interests as to which there is no rule of 
law and no solution outside of diplomatic arrange- 
ment, either between the parties or through the 
intermediary of the League of Nations. 

This, however, is the first time that the nations 
have agreed upon a definition of those matters 
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which are of a justiciable nature and it can be 
readily seen that the field is a broad one and is one 
which may include a very large portion of the con- 
troversies so constantly arising between govern- 
ments. 

Another very interesting and important section 
is that which determines what law shall apply. As 
many opponents of the Court have claimed that 
there is really no international law because it is not 
codified, this section is of peculiar interest to law- 
yers. It reads as follows: 

“Art. 38. The Court shall apply 

1. International conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states ; 

2. International custom, as evidence of a general practice 
accepted as law; 

_3. The general principles of law recognized by civilized 
nations ; 

4. Subject to the provisions of Art. 59, judicial decisions 
and the teachings of the most highly qualified publicists of the 
various nations, as subsidiary means for the determination of 
rules of law. 

This provision shall not prejudice the power of the Court 
to decide a case ex aequo et bono, if the parties agree thereto. 

(Article 59 provides that: “The decision of the Court has 
no binding force except between the parties and in respect of 
that particular case.”) 

It is interesting to note that some forty-eight 
states have signed this Optional Clause. Among 
these states are France, Germany, Great Britain, 
Belgium and Canada. Surely, it is a great stride 
forward in the advance of law when such great 
powers can join with the smaller powers of the 
world in accepting the compulsory jurisdiction of 
an international court. Hardly cou!d the most ad- 
vanced thinkers of the nineteenth century have be- 
lieved such a thing possible in the early twentieth 
century. Ratification of the Optional Clause in the 
past year by France, Great Britain and Germany 
seems to me, although a little noted event, a very 
memorable event in history. 

The jurisdiction of the Court, however, is of 
two kinds; contentious cases, and advisory opinions, 
as provided by Article 14 of the Covenant: 

“The Court may be called upon by the Council or Assembly 
for an advisory opinion upon any dispute or question referred to 
it by them.” 

Practice has shown that the Court does not 
necessarily render such an advisory opinion when 
so called upon but may refuse to do so at its own 
discretion. 

This question of advisory opinions becomes of 
highest importance to us because it is upon this 
point that the Senate has based its refusal, so far, 
to adhere to the Protocol of the Court. 

Twenty advisory opinions have been rendered, 
each of them in regard to some difficult question of 
international law. The practice of the Court has 
been to treat advisory opinions in the same way as 
in contentious cases; to hear publicly and fully 
all the parties affected and to give them all the pro- 
cedural advantages given to actual litigants. This 
procedure of the Court has been formally adopted 
in an amendment to the statute, and any objection 
arising from the fact that advisory opinions might 
have been merely discussed in camera and rendered 
without fullest publicity, is now wholly without 
foundation. 

The Court is thus firmly established. It has 
functioned continuously for the past ten years. It 
has maintained a high standard of excellence in its 
personnel, and dignity in its procedure. Its juris- 


diction is specifically referred to in many treaties 
dealing with a great variety of matters and its ex- 
istence has thus become embedded in the general 
treaty law of Europe, which has assumed such an 
important role since the close of the World War as 
to constitute a kind of international legislation. 

The Court has become a vital force in world 
affairs and is destined to play an even greater and 
more important part. It is beginning to be difficult 
to conceive a world in which there should not be a 
Permanent Court of International Justice, honored 
and respected by the nations to which reference of 
all great legal controversies may be made. 

I am aware of the fact that much criticism of 
the Court has arisen as a result of the decision of 
the proposed Austro-German Convention. All such 
criticism has been eagerly seized upon by the 
opponents of the Court and by opponents of gen- 
eral international cooperation as an objection to 
adherence by the United States. The unfairness 
of this criticism and the unfounded assumption upon 
which it was based have been so fully set forth by 
our learned and eminent brother, Honorable John 
W. Davis, in the January number of the Atlantic 
Monthly that nothing can be added. The question 
of law involved, as to whether the particular ar- 
rangement was obnoxious to the clause in certain 
treaties against the alienation of Austrian inde- 
pendence, was one of great closeness and difficulty 
and also one about which lawyers may well differ. 
I am not sure that I agree with the conclusions 
reached by Mr. Davis, but I know that there is so 
much to be said on either side that any intelligent 
court might find division in its ranks. The case is 
one similar to that which we so often find in the 
Supreme Court where judges differ and where judg- 
ment is rendered by a majority of one. Many of 
us here are old enough to remember that the mean- 
ing of the two words “United States” created such 
divisions in the court in the Insular Cases that no 
permanent definition was able to satisfy the ma- 
jority of the court until after some twenty years or 
more of discussion and adjudication. 

The criticism, therefore, made by the oppon- 
ents of the Court is due either to ignorance of the 
real problem involved, its background and its diffi- 
culties, or to a desire to impair international co- 
operation and to prevent adherence to the Court. 
Like so many of the other objections, it is a mere 
rationalization based upon a fundamental unwill- 
ingness to admit that the United States is a great 
creditor nation whose peace and prosperity are in- 
extricably intertwined with that of other nations, 
and that the most important world power cannot 
remain aloof from the other states in their efforts 
to obtain real peace through law and creative action. 

The Court has already delivered, in addition to 
advisory opinions, some fifteen judgments. The 
first judgment rendered in 1923 involved the im- 
portant matter of the freedom of the Kiel Canal. 
Later judgments involved the interpretation of 
treaties such as those affecting the rights of Ger- 
mans and Poles in Upper Silesia; questions arising 
out of the Palestine mandates; the payment of 
Serbian and Brazilian loans; the interpretation of 
the Treaty of Versailles in regard to boundary ques- 
tions between France and Switzerland; problems 
relating to the territorial jurisdiction of the Inter- 
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national Commission of the River Oder; the status 
of Eastern Greenland. 

It can thus be seen at a glance that a wide 
range of cases, every one of them fraught with 
possibilities of much ill feeling and probable war 
between nations, has already been dealt with, and 
satisfactorily dealt with, by the Court. 

These cases involved important problems of in- 
ternational law, and the Court is slowly but surely 
building up an international jurisprudence which 
will be of real value and which will furnish useful 
precedents for the work of codification of various 
branches of international law now pending. 

From the standpoint of the lawyer, perhaps the 
most interesting case was that of the Lotus, a 
French mail ship which collided with a Turkish 
vessel in the Aegean Sea five miles from land. The 
officer in charge was prosecuted in Constantinople 
under the Turkish law. He denied the jurisdiction 
of the Turkish courts, but the jurisdiction was up- 
held and he was sentenced to imprisonment and 
fine. The French Government protested against 
this action and brought the matter before the Court 
and the judgment was as follows: 

“The principles of international law contain no prohibition 
against a state’s taking jurisdiction to punish a national of 
another state, who enters its territory voluntarily, for an act 
done in connection with a collision between the vessels of the 
two countries, resulting in the death of citizens of the first.” 

In this case, judgment was reached by a vote 
of six to six, on the casting vote of the President; 
Judge John Bassett Moore dissented in a most in- 
teresting opinion, but solely on the ground of the 
non-applicability of the Turkish Penal Code. He 
concurred in the judgment of the Court on the 
major proposition that there is no rule of interna- 
tional law by virtue of which the penal cognizance 
of a collision at sea, resulting in loss of life, belongs 
exclusively to the country of the ship by which the 
wrong was done. 

More important questions, however, that have 
come before the Court have been those for which 
advisory opinions were requested. These have 
largely involved the determination of disputed in- 
terpretations of the great treaties which concluded 
the war. They settled a variety of matters all of 
which were susceptible of arousing national emo- 
tions and causing serious disagreement and perhaps 
war. 

The interesting Advisory Opinion, Number 4, 
was one arising between Great Britain and France 
over [french nationality decrees in Turkey and 
Morocco. It was held that, although nationality 
questions in general fall within a state’s domestic 
jurisdiction, yet by reason of certain treaties there 
involved, these nationality questions might be a 
matter of international law and therefore not solely 
a matter of domestic jurisdiction. The case in- 
volved the very interesting question of whether 
certain treaties had lapsed as a result of the prin- 
ciple of rebus sic stantibus, 

From this very summary statement, it appears 
that the Court has been actively dealing, almost 
from the time of its organization, with matters of 
pressing international controversies and has done 
so very successfully and with far less general criti- 
cism than attended the decisions rendered by our 
own Supreme Court in its early days. 

The question for consideration by this Asso- 
ciation and by all bodies of lawyers as to whether 


the United States should adhere to the statute of 
the World Court has now been before this country 
since February 24, 1923—a period of nine years. On 
that day, the Secretary of State, now Chief Justice 
of the United States, Charles E. Hughes, addressed 
a letter to President Harding recommending that 
the Senate consent to the adhesion by the United 
States to the protocol of signature of the Court of 
December 16, 1923. It the same month, the Presi- 
dent placed the matter before the Senate. No ac- 
tion was taken until March, 1925, at which time 
the House of Representatives, by a vote of 300 to 
28, expressed a cordial approval of the Court and 
a desire that the United States adhere thereto with 
the reservations recommended by Presidents Hard- 
ing and Coolidge. This overwhelming vote of the 
House was, I think, indicative of the feeling of the 
country at that time that our nation should not 
stand aloof from the World Court and that it should 
carry out its traditional policy for the arbitration of 
international disputes in the only practical way in 
which the United States could act, by adhering to 
the existing tribunal. 

In the admirable letter of the Secretary of State 
of February, 1923, he called attention to the fact 
that: 

“From its foundations this Government has taken a leading 

part in promoting the judicial settlement of international dis- 
putes. Prior to the First Peace Conference at The Hague in 
1899 the United States had participated in 57 arbitrations, 20 
of which were with Great Britain.” 
And he also called attention to a resolution of Con- 
gress as far back as 1890 by which the President 
was requested to invite negotiations with any Gov- 
ernment with which we had diplomatic relations to 
the end that: 

“... Any differences or disputes arising between the two 
Governments which cannot be adjusted by diplomatic agency 
may be referred to arbitration and be peaceably adjusted by such 
means.” 

This policy was carried out by the delegates of 
the United States to the Hague Conference. It was 
nowhere more forcefully articulated than by Secre- 
tary Hay in his instructions to the delegates to the 
first conference at the Hague. 

“Nothing can secure for human government and for the 
authority of law which it represents so deep a respect and so 
firm a loyalty as the spectacle of sovereign and independent 
states, whose duty it is to prescribe the rules of justice and 
impose penalties upon the lawless, bowing with reverence before 
the august supremacy of those principles of right which give 
to law its eternal foundation.” 

And as was well said by President Harding in 
his message to the Senate in February, 1923: 

“It is not a new problem in international relationship. It 
is wholly a question of accepting an established institution of 
high character, and making effective all the fine things which 
have been said by us in favor of such an agency of advanced 
civilization.” 

Certain reservations to the treaty had been sug- 
gested in the letter of the Secretary of State. 
Finally, in January, 1926, the Senate adopted a 
resolution consenting to adhesion to the protocol 
by the United States with five reservations. They 
were in substance the reservations suggested by 
the Secretary with the exception of the fifth reser- 
vation as to advisory opinions which was added by 
the Senate. The five reservations are as follows: 


“1. That such adherence shall not be taken to involve any 
legal relation on the part of the United States to the League of 
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Nations or the assumption of any obligations by the United 
States under the Covenant of the League of Nations constitut- 
ing Part I of the treaty of Versailles. ; i 

“2. That the United States shall be permitted to partici- 
pate through representatives designated for the purpose and 
upon an equality with the other states, members, respectively, 
of the Council and Assembly of the League of Nations, in any 
and all proceedings of either the Council or the Assembly for 
the election of judges or deputy-judges of the Permanent Court 
of International Justice or for the filling of vacancies. 

“3. That the United States will pay a fair share of the 
expenses of the Court as determined and appropriated from time 
to time by the Congress of the United States. : : 

“4. That the United States may at any time withdraw its 
adherence to the said Protocol and that the Statute for the 
Permanent Court of International Justice adjoined to the Pro- 
tocol shall not be amended without the consent of the United 
States. is 

“5. That the Court shall not render any advisory opinion 
except publicly after due notice to all states adhering to the 
Court and to all interested states and after public hearing or 
opportunity for hearing given to any state concerned; nor shall 
it, without the consent of the United States, entertain any 
request for an advisory opinion touching any dispute or question 
in which the United States has or claims an interest.” 

As a consequence of this conditional ratifica- 
tion, the Secretary of State sent to the Secretary- 
General of the League of Nations the text of the 
Senate resolution and informed him that he had ad- 
dressed a communication to the representatives of 
each of the Governments signatories of the protocol 
asking their acceptance to these reservations. In 
pursuance of the letter addressed to the Secretary- 
General of the League, the Council invited the 
signatories to meet to consider the reservations 
suggested by the Senate. To this conference the 
Secretary of State, Mr. Kellogg, declined the invi- 
tation of the League to send a representative say- 
ing that he had no authority to adopt that mode of 
procedure. 

In September, 1926, at Geneva, this conference 
was held to consider the reservations. It reported 
that: 

“The Conference has unanimously welcomed the proposal 
of the United States to collaborate in the maintenance of the 
Permanent Court of International Justice; such collaboration 
has been awaited with confidence by the States which have 
accepted the Statute of the Court. The Conference has taken 
full account of the great moral effect which the participation of 
the United States in the maintenance of this institution of peace 
and justice would have on the development of international law 
and on the progressive organization of world society on the 
basis of a respect for law and the solidarity of nations.” 

In accordance with this sentiment, the confer- 
ence agreed to the first, the second, the third and 
fourth reservations. As to the fifth reservation, it 
informed the Government of the United States that 
since the dispatch of its letters to the various Gov- 
ernments, the rules of the Court had been so 
amended that advisory opinions should not be 
rendered except publicly, after due notice to all 
States adhering to the Court and to all interested 
States, and after public hearing or opportunity for 
hearing had been given to any State concerned. 

It was believed by the Conference that these 
concessions would give satisfaction to the United 
States and cover the matter contained in the first 
part of the fifth reservation. As to the second part 
of that reservation obligating the Court to refuse to 
entertain any request for any advisory opinion re- 
garding any dispute or question in which the United 
States has or claims an interest, the Conference 
thought that: 

“As regards disputes to which the United States is not a 


party but in which it claims an interest, and as regards ques- 
tions, other than disputes, in which the United States claims 


an interest, the Conference understands the object of the United 
States to be to assure to itself a position of equality with states 
represented either on the Council or in the Assembly of the 
League of Nations. This principle should be agreed to. But 
the fifth reservation appears to rest upon the presumption that 
the adoption of a request for an advisery opinion by the Council 
or Assembly requires a unanimous vote. No such presump- 
tion, however, has so far been established. It is therefore im- 
possible to say with certainty whether in some cases, or possibly 
in all cases, a decision by a majority is not sufficient. In any 
event the United States should be guaranteed a position of 
equality in this respect; that is to say, in any case where a 
state represented on the Council or in the Assembly would 
possess the right of preventing, by opposition in either of these 
bodies, the adoption of a proposal to request an advisory opinion 
from the Court, the United States shall enjoy an equivalent 
right.” 

The report continued that great importance 
was attached by the members of the League to the 
value of advisory opinions and it was hoped that 
the above conclusions would meet with the ac- 
ceptance of the United States. 

Pausing for a moment at this point, it is to be 
noted that the fifth reservation, the only one not 
completely and unqualifiedly accepted by the signa- 
tory nations, was not proposed in the letter of the 
Secretary of State, that no question regarding ad- 
visory opinions was raised therein, nor by President 
Harding in his message, and that the matter eman- 
ated apparently from the Senate itself. The first 
part of the reservation was unqualifiedly accepted 
and the only remaining question was as to whether 
the United States, by its mere statement of a po- 
tential interest in a question submitted by the Coun- 
cil or Assembly of the Court for an advisory opin- 
ion, might prevent the rendering of such opinion, 
although all the other nations desired it. 

The matter rested in this unsatisfactory con- 
dition from September, 1926, at the conclusion of 
the first conference of the signatories, until Febru- 
ary, 1929, at which time the Secretary of State 
finally wrote to the Secretary-General of the League 
of Nations inform’ng him of the American attitude 
toward the final act of the draft protocol submitted 
by the Conference accepting the reservations of the 
United States, save the fifth reservation as to which 
the protocol provided that: 

“Art. 4. The manner in which the consent provided for 
in the second part of the fifth reservation is to be given, will 
be the subject of an understanding to be reached by the Govern- 
ment of the United States with the Council of the League of 
Nations. 

“The states signatories of the Protocol of December 16, 
1920, will be informed as soon as the understanding contem- 
plated by the preceding paragraph has been reached. 

“Should the United States offer objection to an advisory 
opinion being given by the Court, at the request of the Council 
or the Assembly, concerning a dispute to which the United 
States is not a party or concerning a question other than a 
dispute between states, the Court will attribute to such objec- 
tion the same force and effect as attaches to a vote against 
asking for the opinion given by a Member of the League of 
Nations either in the Assembly or in the Council.” 

Nothing was done by the United States until 
February, 1929, when, as is generally believed, 
under the inspiration of Mr. Root, the Secretary of 
State informed the Secretary-General of the League 
that the suggested protocol in relation to the 
fifth reservation of the United States Senate would 
“not furnish adequate protection to the United 
States.” It was further suggested that an in- 
formal exchange of views might lead to some 
agreement and the letter added that “this expecta- 
tion is strongly supported by the fact that there 
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seems to be but little difference regarding the sub- 
stance of these rights and interests.” . 

In pursuance of this tardy, but conciliatory 
letter, the Council of the League of Nations, (March 
9, 1929), requested the Committee which had been 
appointed in December, 1928, to make any sugges- 
tions which it felt able to offer “with a view to 
facilitating such accession on conditions satisfac- 
tory to all the interests concerned.” 

This Committee, of which Mr. Root was a 
member, met and fully considered the matter. In 
its report submitted to and adopted by the Council 
in June, 1929, it stated: 


“It has been of the greatest assistance to the committee in 
the accomplishment of this additional task that among its mem- 
bers was to be found the Hon. Elihu Root, former Secretary 
of State of the United States, and one of the members of the 
committee which in 1920 framed the original draft of the 
Statute of the Court. His presence in the committee has 
enabled it to re-examine the work accomplished by the special 
conference convoked by the Council in 1926, after the receipt of 
the letter of March 2 of that year from the Secretary of State 
of the United States informing the Secretary-General of the 
League that the United States was disposed to adhere to the 
Protocol of December 16, 1920, on certain conditions enumer- 
ated in that letter. The United States did not see its way to 
participate, as it was invited to do, in the special conference of 
1926, and, unfortunately, the proposals which emanated from 
that conference were found not to be acceptable to the United 
States. Nevertheless, as is shown by the note of February 19, 
1929, from Mr. Kellogg, the margin of difference between the 
requirements of the United States and recommendations made 
by the special conference to the powers which had signed the 
Protocol of December 16, 1920, is not great. For this reason, 
the committee adopted as the basis of their discussions the pre- 
liminary draft of a protocol annexed to the final act of that 
conference, and has introduced into the text the changes which 
it believes to be necessary to overcome the objections encoun- 
tered by the draft of 1926 and to render it acceptable to all 
parties. This revised text is now submitted to the Council of 
the League.” 

* * * 

“No difficulty has at any time been felt with regard to the 
acceptance of the conditions laid down by the United States 
except in so far as they relate to advisory opinions, and the 
task of the committee would have been simplified if its members 
had felt able to recommend that the system of asking the Court 
for an advisory opinion upon any particular question should 
be abandoned altogether. The committee, however, is of the 
opinion that the time is not yet ripe for any such drastic solu- 
tion. The system of asking the Court for an advisory opinion 
has proved to be of substantial utility in securing the solution 
of questions which could not conveniently be submitted to the 
Court in any other form. It has also on occasions enabled 
parties to a dispute to ask for the submission of their differ- 
ence to the Court in the form of a request for an advisory 
opinion when they were for various reasons unwilling to submit 
it in the form of international litigation.” 


This most conciliatory, careful, report signed 
by all the members of the Committee, among whom 
were two of the present judges of the Court, Mr. 
Fromageot of France, and Sir Cecil Hurst of Eng- 
land, as well as the draft protocol due, in such large 
measure, to the exertions of Mr. Root, provides: 


“Art. 1. The states signatories of the said Protocol accept 
the special conditions attached by the United States in the five 
reservations mentioned above to its adherence to the said Pro- 
tocol upon the terms and conditions set out in the following 
articles : 

“Art. 2. The United States shall be permitted to partici- 
pate, through representatives designated for the purpose and 
upon an equality with the signatory states, Members of the 
League of Nations, represented in the Council or in the As- 
sembly, in any and all proceedings of either the Council or 
the Assembly for the election of Judges, or Deputy Judges of 
the Permanent Court of International Justice, provided for in 
the Statute of the Court. The vote of the United States shall 


be counted in determining the absolute majority of votes re- 
quired by the Statute. 

“Art. 3. No amendment of the Statute of the Court may 
be made without the consent of all the contracting states. 

“Art. 4. The Court shall render advisory opinions in public 
session after notice and opportunity for hearing substantially 
as provided in the now existing Arts. 73 and 74 of the Rules 
of the Court. 

“Art. 5. With a view to insuring that the Court shall not 
without consent of the United States entertain any request for 
an advisory opinion touching any dispute or question in which 
the United States has or claims an interest, the Secretary- 
General of the League of Nations shall, through »ny channel 
designated for that purpose by the United States, inform the 
United States of any proposal before the Council or the As- 
sembly of the League for obtaining an advisory opinion from 
the Court, and thereupon, if desired, an exchange of views as 
to whether an interest of the United States is affected shall 
proceed with all convenient speed between the Council or the 
Assembly of the League and the United States.” 


Careful provision is made for proper notifica- 
tion to the United States in regard to the request for 
advisory opinions and it is further provided: 


“|. . There shall be attributed to an objection of the 
United States the same force and effect as attached to a vote 
against asking for the opinion given by a Member of the League 
of Nations in the Council or in the Assembly.” 

“Tf, after the exchange of views provided for in pars. 1 
and 2 of this article, it shall appear that no agreement can be 
reached, and the United States is not prepared to forego its 
objection, the exercise of the powers of withdrawal provided 
for in Art. 8 hereof will follow naturally without any imputa- 
tion of unfriendliness or unwillingness to cooperate generally 
for peace and good will.” 


The United States has merely to notify the 
Secretary-General of the League that it withdraws 
its adherence to the protocol constituting the Court 
and in such cases the membership of the United 
States shall cease as soon as the Secretary-General 
has received the notification. On the other hand, 
it is also provided that if two-thirds of the contract- 
ing parties, other than the United States, shall de- 
sire to terminate the protocol they may do so. 

Following this action of the Committee of Jur- 
ists, the Secretary of State, Mr. Stimson, on No- 
vember 18, 1929, wrote to the President informing 
him of these matters. This carefully considered 
letter strongly advocating our adherence to the 
Court by our Secretary of State, himself a most 
highly qualified and respected member of our Bar, 
is in itself an interesting and forceful document. 
Speaking of the Court he says: 


“ 


... This Court has now been in existence for over eight 
years. It has rendered 16 judgments in controverted cases and 
has also delivered 16 advisory opinions on questions which have 
been submitted to it. Several of these judgments have been 
rendered in cases which were of great importance and in which 
bitter international controversies had existed. Both the judg- 
ments and the advisory opinions have rendered important service 
in settling such controversies and, thus, in preserving peace. 
Confidence in the Court has so developed that its business is 
rapidly increasing, and one of the chief purposes of the proposed 
amendments of its Charter Statute above mentioned is to pro- 
vide for more continuous sessions and in other respects to 
increase the importance and efficiency of the tribunal.” 

“|. . The only obligation which we should assume by 
joining the Court is one which we ourselves have asked for in 
the Senate reservations, namely, that we should pay our appro- 
priate share of the expenses of its maintenance. I am informed 
that the largest contribution by any state has been but little 
more than thirty-five thousand dollars a year.” 

OK 


“Far exceeding the weight of these legal considerations, 
by joining the Court the United States would resume its time- 
honored place of leadership in the great movement for the judi- 
cial settlement of international controversies, and in the future, 
through its representatives and jurists, exercise its proper in- 
fluence in the development of the kind of court which our 
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representatives proposed to the Hague Conference more than 
thirty years ago.” 

In regard to the way in which the proposed 
protocol dealt with advisory opinions, the Secretary 
of State said: 

“America’s fear lest the opinion of the Court could be 
sought by some nations and rendered by the Court in private, 
and that other nations might thus suddenly find their interests 
compromised by a decision of the Court on a question in which 
they are involved, no longer has any foundation. The Court 
in rendering advisory opinions must follow substantially the 
same procedure as is followed in controversies, or, as they are 
termed in the Rules of the Court, ‘contentious cases.’ It must 
act in public; it must give general notice of its proposed hear- 
ing, in order that any one who is interested may have an oppor- 
tunity to be heard; and it must hear them.” 

x * 

“If the United States has an interest in any matter which 
another nation is seeking to bring up for an advisory opinion 
which is of so vital a character that the United States would 
not be satisfied to appear and present its interest to the Court, 
but desires to shut off all consideration of the Court therefrom 
by its objection, that matter, in all human probability, will 
have already attained the character of a dispute or controversy 
between two nations, in which case the United States would 
already have a veto power under the new Art. 68 of the Charter 
Statute, which adopts and enacts the spirit of the Eastern 
Carelia decision. Otherwise we should perforce be brought to 
assume that the United States under this reservation was seek- 
ing rather arbitrarily to interfere with its veto in the affairs 
of other nations in which it had a very slight interest—a con- 
clusion which is not lightly to be assumed. Therefore, I think 
it a fair assumption to say that the field covered by this last 
remaining portion of the fifth reservation is very narrow, and 
the need for such a prohibition unlikely ever to arise. 

“Yet this very slight possibility is elaborately guarded 
against by the new protocol of adherence. So anxious have the 
framers of this protocol been to meet even the most unlikely 
desires of the United States that they have devoted the major 
portion of the protocol to providing machinery to meet this 
contingency.” 

* * * 

“A mere recital of these precautions makes it apparent how 
remote the contingency is that the United States will ever be 
constrained to exercise its right of withdrawal. It may be 
suggested here that this contingency of withdrawal might place 
the United States in an awkward or embarrassing position, and 
thus submit it to moral pressure to permit a question to which it 
really objects. The real hazard is more likely to be the other 
way. The influence of the United States is so great, the effect 
of its mere suggestion of withdrawal would be so embarrassing 
to the other nations, that there is far more likelihood of their 
submitting to an ill-founded objection on our part than of their 
forcing us to withdraw when we really had a legitimate reason 
for opposition to a question. 

“If any proof on this point were needed the extreme con- 
sideration which has been shown in this protocol to the objec- 
tions of the United States and the promptness and unanimity 
with which the protocol for our adherence to the Court has 
already been signed by practically all of the nations of the 
world who are members of the Court, would supply it.” 


The Secretary of State adverts to the fact that 

the situation has changed since 1926 because prac- 
tically all the nations of the world since then have 
executed the so-called Paris Pact renouncing war 
as an instrument of national policy and solemnly 
covenanted that: 
“the settlement or solution of all disputes or conflicts of what- 
ever nature or of whatever origin they may be, which may 
arise among them, shall never be sought except by pacific 
means.” 


As the Secretary so aptly continues: 


“No people are more familiar with this need than the 
American people or have greater reason for confidence in this 
judicial method of developing the law of conduct between 
separate states. They have seen their own Supreme Court 
wisely and flexibly work out the myriad difficult and changing 
problems which in the course of one hundred and forty years 
have grown out of the compact in which thirteen sovereign 
states in 1787 agreed to settle their relations by pacific means. 
And they have seen that Court settle these problems between 


states with no other power or sanction than the mandate of 
such a compact and the force of public opinion.” 


He comments upon the utility of advisory 
opinions which may be rendered upon questions 
“before they have ripened into bitter quarrels and 
wounded pride.” 

In conclusion, the Secretary states: 


“In the great future work of transforming the civilization of 
this world from a basis of war and force to one of peace founded 
upon justice, we today stand at the threshold. But it is already 
evident that in this work the World Court is destined to per- 
form a most fruitful and important part. It is also clear that 
such an agency is more closely in line with the traditions and 
habit of thought of America than of any other nation. And 
finally it is now possible for us to assist in the support and 
development of this judicial agent without in the slightest degree 
jeopardizing our traditional policy as a government, of not 
interfering or entangling ourselves in the political policies of 
foreign states or of relinquishing our traditional attitude as a 
government towards purely American questions with which we 
are concerned. Is there any reason why on such terms our 
Government should not join in the support, moral and financial, 
of such a Court, or why it should not lend its efforts towards 
the selection of judges who will act in this great work in accord- 
ance with the noble traditions of the American judiciary? Or 
why our Government’s great power should not be placed in a 
position where it can influence for good or check against evil 
in the future development of the Court’s charter and work? 
I think not.” 


In conformity with this letter, President 
Hoover, on November 26th, 1929, instructed the 
Secretary of State to make the necessary arrange- 
ments for the signature on behalf of the United 
States, on December 9, 1929, of: 


“(1) The protocol of signature of the Statute of the Per- 
manent Court of International Justice. 

“(2) The protocol of accession of the United States of 
America to the protocol of signature of the Statute of the 
Permanent Court of International Justice; and 

“(3) The protocol of revision of the Statute of the Per- 
manent Court of International Justice.” 

On the 10th of December, 1930, the President 
submitted these three protocols to the Senate and 
urged their ratification. In his message he stated: 

“The provisions of the protocols free us from any entangle- 
ment in the diplomacy of other nations. We can not be sum- 
moned before this Court; we can from time to time seek its 
services by agreement with other nations. These protocols 
permit our withdrawal from the Court at any time without 
reproach or ill will. 

“The movement for the establishment of such a Court 
originated with our country. It has been supported by Presi- 
dents Wilson, Harding and Coolidge; by Secretaries of State 
Hughes, Kellogg and Stimson; it springs from the earnest 
seeking of our people for justice in international relations and 
to strengthen the foundations of peace. 

“Through the Kellogg-Briand Pact we have pledged our- 
selves to the use of pacific means in settlement of all contro- 
versies. Our great nation, so devoted to peace and justice, 
should lend its cooperation in this effort of the nations to estab- 
lish a great agency for such pacific settlements.” 


The protocols still lie unreported in the files of 
the Senate Committee on Foreign Relations, the 
subject of a hairsplitting Byzantine kind of discus- 
sion as to the dangers involved in American ad- 
herence.’ 


Such in brief is the long and melancholy story 
of our attempt to adhere to the Court of Interna- 
tional Justice. It is difficult to understand why this 


1. The following dispatch in the Chicago Tribune of 
May 13 gives the legislative situation as to the Protocols 
on May 12: 

Washington, D. C., May 12.—The senate foreign rela- 
tions committee, by a vote of 11 to 9, today agreed to report 
out the Walsh resolution for acceptance of American adher- 
ence to the world court. 

The resolution emerges, however, in an amended form 
which virtually restores to the protocols the former fifth 
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has not been done, and it can not be explained on 
any rational ground. It is the resultant of a state 
of mind engendered by the unfortunate controversy 
over the adherence to the League of Nations which 
raged between the President and the Senate on the 
occasion of the proposed ratification of the Ver- 
sailles Treaty containing the covenant of the 
League. 

A strange fear has possessed the masses of the 
American people that in some way they may be 
drawn into European complications through mere 
adherence to the Court involving only the right to 
pay part of the expenses of that tribunal and to 
participate in the election of the judges. This curi- 
ous phenomenon can only be explained as an atti- 
tude consequent upon that ultra-nationalism or 
Chauvinism aroused in the United States, as in 
other countries, by the Great War. 


I believe that this tide of sentiment is rapidly 
receding. World-wide financial catastrophe has 
demonstrated as no discussion possibly could the 
solidarity of nations and the necessity of interna- 
tional cooperation in the prevention of war if any 
nation, including our own, is to remain powerful 
and prosperous. 

Adherence to the Court is not a matter as to 
which America can afford to be indifferent. As 
pointed out by Secretary Stimson, this nation has 
not only signed, but largely originated, the Paris 
Peace Pact. It has a traditional policy in favor of 
arbitration, and its prolonged refusal to give the 
weight of its moral sanction to this great tribunal, 
which has now functioned for eleven years, has be- 
come injurious to the good name and the welfare 
of our nation. This institution is an integral part 
of the world peace and of the development of inter- 
national law. No lawyer with any regard for the 
dignity and honor of his profession can remain in- 
different to the situation. Four Presidents and three 
Secretaries of State have urged our adherence. The 
House of Representatives, by resolution, has em- 
phasized its necessity. The Senate has accepted it 
with reservations, all of which have been, in fact, 
accepted by the nations of the world. 

Today the Senate delays its consideration be- 
cause its opponents rely either upon the blind 
hatred of all things foreign among some of the 











senate reservation, previously rejected by the other signa- 
tory nations. 

In addition to this amendment the resolution carries 
the amendment offered by Senator George H. Moses [Rep., 
N. H.], and approved by the committee yesterday, which 
stipulates that the signature of adherence of the United 
States shall not be affixed to the protocol until the other 
signatory powers shall have formally signified their ac- 
ceptance of the American terms. 

These terms specify, under the amendment restoring 
the limitation of the old fifth resolution, that the senate 
consents to American adherence “with the clear under- 
standing of the United States that the permanent Court of 
International Justice shall not, without the consent of the 
United States entertain any request for an advisory opinion 
touching any dispute or question in which the United States 
has or claims an interest.” 

The resolution goes to the senate floor without any 
definite plans for its consideration. Senator William E. 
Borah (radical Rep., Ida.), chairman of the foreign rela- 
tions committee and long standing foe of court and league, 
made it plain that he would make no move to call the reso- 
lution up for action. 


people, or a general apathy and indifference of the 
others to its cardinal importance. 

The Bar has not, I believe, in this and other 
matters, exercised the influence which it should. 
Many Bar Associations, however, have adopted 
resolutions urging upon the Senate the prompt ad- 
herence of the United States to the protocols. This 
is the least that any Bar Association can do, but 
in addition thereto individual lawyers should en- 
deavor to arouse public opinion to a situation which 
leaves the United States almost alone with Turkey 
and Soviet Russia in aloofness from this great 
world tribunal, embodying as it does the highest 
aspirations of intelligent minds through the ages 
and furnishing not only an immediate forum for 
the settlement of disputes that may otherwise lead 
to war, but an agency through which international 
law may be maintained and developed in accord- 
ance with the progress of civilization. The Court 
is a great factor in dissuading the nations from 
resort to the arbitrament of force—an arbitrament 
which in itself is devoid of justice, creates more 
problems than it solves, and which the nations of 
the world, largely under the leadership of this Gov- 
ernment, are by treaty pledged to banish as a 
method of determination of international contro- 
versy. America cannot hold aloof. 


Legal Medicine in Europe and America 
(Continued from page 411) 


and miss way, working by trial and error. It might 
have been greatly improved had there been some 
controlling agency that would have gone over the 
records every five years, studied the entire work of 
the medical service and brought to light its failures, 
its imperfect adjustments and its bad habits. The 
same thing might be said of any probation service 
or of the whole practice of parole in various states. 
Personally, I feel that our Institute of Law is a new 
foundation that deserves the keenest interest and 
the widest support among lawyers, as well as 
among non-professional men. 

I can do no better than to quote, in closing, 
the statement of a very distinguished jurist about 
the plans for our Institute of Law: 

“The time is at hand, I am persuaded, when 
through the cooperation of the Institute with 
judicial councils of the states and nations there will 
come into being an agency for the scientific develop- 
ment of law whose activities and achievements will 
be not merely haphazard and occasional, but me- 
thodical and constant. Needless to say, the author- 
ity of such an agency will not be established over 
night. Like any other institutional growth, it must 
justify the faith of its founders by the testimony 
of time. Its prestige will grow as witness to its 
power. Then at length will be relief for the 
harassed judge, and for the bewildered legislator 
enlightenment. I hail the dawn of the new hope.” 

Thus speaks one of the greatest of your own 
prophets, Justice Benjamin Cardozo. I can close 
this very imperfect address in no better way than 
by quoting these words of his and adding my own 
small word of appreciation for his great services 
to the scientific aspects of legal medicine and of law. 
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oll. of Honor 


MEMBERSHIP CAMPAIGN 


(This list includes all members 
who have secured applications for 
membership from April 14th to May 
12th inclusive. ) 


Alabama 


Cabaniss, E. H., Birmingham. 
Sims, Henry Upson, Birmingham. 


Arizona 
Gung’l, John C., Tucson. 


Arkansas 


Fitzhugh, Henry L., Fort Smith. 
Pryor, Thomas B., Fort Smith. 


California 


Beardsley, Charles E., Los Angeles. 
Cane, Archibald, San Francisco. 
Cooper, Charles H., Los Angeles. 
Crandall, Howard E., Los Angeles. 
Dunn, Harry L., Los Angeles. 
Lord, Irving O., Los Angeles. 
MecNitt, Dean Rollin, Los Angeles. 
Miller, Arthur C., San Francisco. 
Nilsson, George W., Los Angeles. 
Prince, Eugene M., San Francisco. 
Reppy, Roy V., Los Angeles. 

Scott, James Walter, San Francisco. 
Shattuck, Edward S., Los Angeles. 


China 
Eastham, B. C., Tientsin. 
Colorado 


Koperlik, Benjamin F., Pueblo. 
Robinson, W. F., Denver. 
Shafroth, Will, Denver. 
Tralles, George E., Denver. 


Connecticut 


Quinlan, Edward J., Norwalk. 
Wheeler, George W., Bridgeport. 


Delaware 
Laffey, J. P., Wilmington. 
District of Columbia 


Connelly, Mary M., Washington. 
Covington, J. Harry, Washington. 
Ellison, Newell W., Washington. 
Friedman, Harry, Washington. 
Hamel, Charles D., Washington. 
Himmler, Christian F., Washington. 
Hughes, William J., Washington. 
Huntington, Holland, Washington. 
Junkin, C. J., Washington. 

Laws, Bolitha J., Washington. 
Newton, Jane E., Washington. 
Noel, F. Regis, Washington. 
Ober, George C., Jr., Washington. 
Reagan, Mary A., Washington. 
Schwartz, Marion E., Washington. 
Shepard, Donald D., Washington. 
Taggart, Etta L., Washington. 
Vallance, William R., Washington. 
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Florida 
Glickstein, Joseph M., Jacksonville. 
Hutchinson, Gov., Jacksonville. 
Landis, Cary D., Tallahassee. 
Simms, John G., Orlando. 
Georgia 
Asbill, Mac, Atlanta. 
Idaho 
Davis, B. W., Pocatello. 
Illinois 
Cutting, Charles S., Chicago. 
Harno, Albert J., Urbana. 
Lindley, Walter C., Danville. 


Smith, June C., Centralia. 
Warren, Edward J., Chicago. 


Indiana 
Darby, Phelps F., Evansville. 
Hack, Oren S., Indianapolis. 
Kiplinger, John H., Rushville. 
Shields, H. Tilman, Hammond. 
Iowa 
Elliott, Gordon L., Des Moines. 
Walsh, Mark A., Burlington. 
Watson, J. O., Jr., Indianola. 
Kentucky 
Combs, B. F., Prestonsburg. 
Drake, Frank M., Louisville. 
Louisiana 
Brian, A. Morgan, New Orleans. 
Carroll, Joseph W., New Orleans. 
Condon, James, New Orleans. 


Ogden, William W., New Orleans. 


Maine 


Ingalls, Raymond M., Portland. 


Joly, Cyril M., Waterville. 


Maryland 


Algire, Edner C., Silver Springs. 
Capper, Walter C., Cumberland. 
Denmead, Garner W., Baltimore. 


Jenifer, H. Courtney, Towson. 


Massachusetts 


Connelly, Martin F., Amesbury. 
Heard, Nathan, Boston. 

Howie, E. Lawrence, Salem. 
Hurlburt, Henry F., Jr., Boston. 
Nelson, William, Boston. 
Nottage, Winthrop I., Boston, 
Richardson, G. K., Boston. 
Rood, Arnold C., Boston. 
Sherman, Allen, New Bedford. 
Smith, Reginald Heber, Boston. 


Michigan 
Broomfield, Archibald, Detroit. 
Clute, William K., Grand Rapids. 

Minnesota 
Barber, Hugh H., Minneapolis. 
Dalzell, John P., Minneapolis. 
Grimes, George S., Minneapolis. 
Hubachek, Frank R., Minneapolis. 
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Missouri 


Bedal, William S., St. Louis. 
Conrad, Henry S., Kansas City. 
Garstang, James E., St. Louis. 
Goodbar, Alvan J., St. Louis. 
Hawes, Robert N., St. Louis. 
Koerner, William K., St. Louis. 
Levinson, Adrian M., St. Louis. 
Lozier, Ralph F., Carrollton. 
Poulton, Ellison A., St. Louis. 
Robertson, J. C., St. Louis. 
Sale, Irwin, St. Louis. 

Setzler, Edward A., Kansas City. 
Simpson, Arthur E., St. Louis. 
Thompson, Guy A., St. Louis. 
Wheaton, Carl, St. Louis. 


New Jersey 


Green, Harry, Newark. 

Harrison, J. Henry, Newark. 
Heine, M. Casewell, Newark. 
Smith, George Lewis, South River. 
Starr, Lewis, Camden. 

Stetson, Henrv T., Orange. 

Tilt, Edgar M., Paterson. 


New York 


Abbott, John B., Rochester. 
Affeld, F. O., Jr.. New York City. 
Alden, Carlos C., Buffalo. 
Bailey, H. D., Syracuse. 
Duell, Holland S., New York City. 
Griggs, Elmer V., New York City. 
Hourwich, George K., New York City. 
Masten, Arthur H., New York City. 
Moot, Welles V., Buffalo. 
Prescott, John Storrs, New York City. 
Rinear, Robert T., New York City. 

North Carolina 
Austin, William B., Jefferson. 

Ohio 

Allen, Marston, Cincinnati. 
Basler, Carl E., Cincinnati. 
Beer, William C., Bucyrus. 
Canny, Francis C., Dayton. 
Compton, Boyd M., Dayton. 
Elliff, Charles W., Dayton. 
Fenton, Marshall G., Chillicothe. 
Kunkel, Frank H., Cincinnati. 
Munger, Harry L., Dayton. 
Tallentire, Thomas L., Cincinnati. 
Vrooman, C. M., Cleveland. 
Wilson, Robert W., Cleveland. 


Oklahoma 
Semple, W. F., Durant. 
Oregon 


Gordon, Ida Ruth, Portland. 
Green, B. A., Portland. 


Pennsylvania 


Cushman, Edward H., Philadelphia. 
Davis, Edward H., Philadelphia. 
Egan, Thomas C., Philadelphia. 
Embery, Joseph R., Philadelphia. 
Fitzgerald, William J., Scranton. 
Granger, Percival H., Philadelphia. 
Hackney, Henry E., Uniontown. 
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Helbert, George K., Philadelphia. 
Hyndman, Thomas M., Philadelphia. 
Illoway, Bernard A., Philadelphia. 
Kramer, Clarence R., Clearfield. 


McCormick, Seth T., Jr., Williamsport. 


McMullan, James, Philadelphia. 


Myers, W. Heyward, Jr., Philadelphia. 


Rutter, William McK., Reading. 

Saylor, Harold D., Philadelphia. 
Stites, Fletcher W., Philadelphia. 
Williams, Parker S., Philadelphia. 


Puerto Rico 
Soto, Juan B., San Juan. 
Rhode Island 
Harvey, William R., Newport. 
Tennessee 


Armstrong, Walter P., Memphis. 
King, C. H., Memphis. 
Teder, J. Ralph, Rockwood. 


Texas 


Phillips, Nelson, Jr., Dallas. 
Williams, F. A., Galveston. 


Virginia 
Parker, T. Nelson, Richmond. 


Ryan, Howard L., Richmond. 
Snead, Thomas B., Richmond. 


Washington 
Kumm, Ward C., Seattle. 
West Virginia 
McCray, French, Fairmont. 
Wisconsin 
Christiansen, C. A., Juneau. 
Wyoming 
Jackson, Richard J., Cheyenne. 








STANDARD SETS 


We offer, at unusually attractive 
prices and subject to prior sale, the 
following sets: 


American & English Annotated Cases, 
Federal Reporter, Thin Paper Ed., 
U. S. Supreme Court Reports, 
American Law Reports, 
Century Digest, 
First & Second Decennial Digests, 
American Reports, 
American Decisions, 
American State Reports, 
British Ruling Cases, 
Public Utilities Reports, 
South Eastern Reporter, 
Southern Reporter, 
Ruling Case Law, 
Words and Phrases, 
Corpus Juris, 
Federal Cases, 
se 


(Prices and Terms on request) 


THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 


Atlanta, Georgia 














Everything in Law Books 


Send for our NEW CATALOGUE, 
just off the press. Mailed on request. 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. CHICAGO 








AT A NEW LOW PRICE! 


Specially designed 
for law offices. Hun- 
dreds of lawyers in 
every state in Union 
have one, some firms 
several, to keep legal 
blanks CLEAN and 
any one blank IN- 
STANTLY ACCES- 
SIBLE and for the 
numerous other items 
in any office, notes, 
notices, manuscript 
covers, corporate 
books, dockets, etc., 
all in one compact 
unit and in one place. 

32 drawers, size inside about 1x8%x14%4", 
for usual blanks and 2 large drawers, size 
inside about 2x19x1514’’, for misc. items, all 
fitted with bronze label pulls and generous 
supply of labels included. Cabinet height 45’’, 
width 24’’, depth 18’’. Liberal choice of fin- 
ishes to match any office: walnut, mahogany, 
light or dark oak or olive green. 








Price is now only $33.75. We will ship one 
PREPAID on five days’ approval (See note). 
If not perfectly satisfactory send it back and 
you'll owe us nothing. Fair? Tell your Secre- 
tary NOW to send for one stating finished 
desired. 


NATIONAL SERVICE, Inc. 


2540 24th Avenue S. Minneapolis, U.S.A. 





NOTE: To equalize the higher freight rate, de- 
livered price east of Cleveland $1.90 higher, south 
of Ohio River and Kansas City aud to points in 
and west of Montana, Wyoming, Colorado and 
New Mexico $2.90 higher. 














MAILING ADDRESS 
Cit) Wl SOA Gewi...3, 


Endorsed by 


between October 1 and December 31, 
June 30, for $2.00. 


members. 





(a) I have been since the year 


APPLICATION FOR MEMBERSHIP 


To the American Bar Association, ; 
1140 North Dearborn Street, Chicago, Illinois. 


I hereby make application for membership in the Association. 


I am a member of the following Associations of the Bar... 
(b) I am White 0 Indian 0 


MongolianO Negro 


Check to the order of American Bar Association for $.................... is attached. 


Annual dues are $8.00. If this application is made between July 1 and September 30, the check should be for $8.00; if 
for $6.00; if between January 1 and March 31, for $4.00, and if between April 1 and 


A member receives the monthly \merican Bar Association Journal beginning with the month of his election, 


of the annual meeting of the Association. This report is a record of the activities of the Association and contains a list of the 


a member in good standing of the Bar of the State (or States) of 


and the report 
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NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








Connecticut 





Connecticut Bar Association Deals with 
Unlawful Practice of the Law 
and Other Problems 

The State Bar Association of Con- 
necticut held its Annual Meeting at 
New Haven on April 22. 

The Special Committee on the Un- 
authorized Practice of Law presented 
an interesting report dealing with pres- 
ent-day conditions and submitted a rec- 
ommendation that the State Bar Asso- 
ciation propose to the Judges of the 
Superior Court that they adopt certain 
proposed rules for the purpose of 
checking the practice of law by corpora- 
tions through their attorneys, “which 
your Committee considers to be con- 
trary to public policy and unlawful.” 

The recommendation was adopted by 
the Association, only a slight change 
being made in the rules suggested. 
These read as follows, as amended: 

‘1. An attorney who is substantially 
in the sole employ upon a salary, wage 
or commission basis of any private cor- 
poration, trust, association, partnership 
or individual, except a partnership or 
individual lawfully engaged in the prac- 
tice of law, and who is thus not en- 
gaged in the general practice of the 
law, shall not, while in such employ- 
ment, in any manner assist his employer 
in the rendition of services for others 
which come within the term ‘practice of 
the law,’ except in cases where an in- 
surer or surety is the real party in in- 
terest. Violation of this rule by an at- 
torney shall be cause for his suspen- 
sion or displacement by the Superior 
Court upon application of the State’s 
Attorney for the county wherein said 
attorney was admitted or is engaged in 
practice. 

“2. It shall be the duty of the State’s 
Attorney in each county of the State to 
make application to the Superior Court 
in his name as State’s Attorney for in- 
junctive and other appropriate relief, 
against corporations, trusts, associa- 
tions, partnerships and individuals other 
than attorneys, who may engage in the 
rendition of services for others coming 
within the term ‘practice of the law.’ ” 

The report is signed by Hugh M. AIl- 
corn, John S. Pullman and Henry F. 
Parmelee. 

Another report of special interest was 
submitted by the Committee on Moral 
Qualifications. This report states that 
it “is a source of satisfaction to your 
Committee to report that the Judges of 
the Superior Court have seen fit to 
adopt in substantially the same form as 
suggested in the first report of your 
Committee recommendations for two 
years’ study at a college; the appoint- 
ment of a Standing Committee on Rec- 
ommendations for Admission, consist- 
ing of not less than three nor more than 
five members of the Bar in each County, 
to investigate the general fitness of each 
applicant and report to the Bar of the 
County whether he has complied with 
the rules relating to admission to the 
Bar, is a person of good character and 
should be admitted; a rule requiring an 


earlier filing of notices of intention; a 
rule requiring the approval of the State 
Bar Examining Committee of the 
standards of admission of other states; 
and an increase in the fee to provide a 
fund for the payment of the expenses 
of the Standing Committees on Recom- 
mendations.” 

It continues with a discussion of the 
problems created by the increase in the 
number of applicants for admission to 
the Bar, which increase is largely due 
to a mistaken view of the pecuniary 
rewards which await the young lawyer. 
It makes the following suggestion in 
this connection: 

“Your Committee is of the opinion 
that it is advisable to make an effort to 
inform aspirants for admission to the 
Bar of present-day conditions and that 
this information can be best made 
known through members of the Bar. 
Accordingly among the suggestions of- 
fered in this report is a provision for the 
filing of a preliminary notice of inten- 
tion to take Bar examinations before the 
applicant commences the study of law. 
This should afford the applicant an op- 
portunity to stop, look and listen before 
he undertakes the long and arduous 
task of preparing himself for the ex- 
aminations. As such preliminary appli- 
cations require the approval of two 
members of the Bar as sponsors, they 
would have the opportunity of discuss- 
ing the matter from all angles with the 
applicant before he has embarked upon 
his tempestuous journey instead of after 
the completion of the voyage through 
the law school.” 

The report considers the division of 
the Bar into a Junior and Senior Bar, 
the young lawyer to be admitted to 
the higher branch only after a certain 
period of practice and the demonstra- 
tion that he possesses the necessary 
character and fitness for such advance- 


SPEEDY TRIALS 


depend on 
Stenographic Reports 


"Il can hardly conceive how we 
could get dus if we did not 
have the art and profession of 
shorthand by which to expedite 
the court in the examination of 
witnesses and the conduct of 





trials." [Judge Hiscock, Chief 
Judge, N. Y. Court of Ap- 
peals.] 

DEPOSITIONS 


THROUGHOUT NEW ENGLAND 


HORACE A. EDGECOMB 


and Associates 


Notarial Stenographers 
Private room for hearings 
916-920 Lawyers Building 

11 Beacon Street 
Boston 
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ment. In this connection it calls at- 
tention to the fact that such a division 
existed in Connecticut under the rules 
promulgated by the Judges of the Su- 
perior Court in 1809 at New Haven, It 
further expresses the opinion that “the 
present method of sponsoring appli- 
cants for the Bar is practically worth- 
less” and recommends a more compre- 
hensive form of questionnaire to be ex- 
ecuted by applicant and sponsor. It 
concludes with a number of recommen- 
dations designed to make the work of 
the standing committees on recommen- 
dations in the various counties smoother 
and more effective. 

The report is signed by Allan K. 
Smith, Chairman; W. Arthur Country- 
man, Robert C. Stoddard, John C. 
Durey, Donald J. Warner, George H. 
Gilman, Bertrand E. Spencer and John 
H. King. 

The following officers were elected: 
President, David S. Day, Bridgeport; 
Vice President, Hugh M. Alcorn, Hart- 
ford; Secretary and Treasurer, James 
E. Wheeler, New Haven. 

The annual dinner of the Association 
was held at the Sterling Law Buildings 
of the Yale Law School, and addresses 
were made by Prof. Edward M. Mor- 
gan of the Harvard Law School and 
Hon. Patrick B. O’Sullivan, a Judge 
of the Superior Court of Connecticut. 





Florida 





Florida Bar Authorizes Referendum on 
Repeal of Eighteenth Amendment 
and Volstead Act 

The Florida State Bar Association 
held its annual meeting in the palatial 
Hollywood Beach Hotel, Hollywood, 
Florida, on April 7, 8 and 9, with an 
unusually large attendance. 

The first day was given over to the 
Conference of Delegates of Local Bar 
Associations, which studied the pro- 
posed new Probate Practice Act, now 
being written by a special committee 
headed by Mr. W. H. Rogers of Jack- 
sonville. 

The next two days of the Convention 
were devoted to matters of business and 
addresses by the Hon. Guy A. Thomp- 
son, President of the American Bar As- 
sociation, Prof. John E. Tracy of the 
University of Michigan Law School, 
Prof. F. D. Fagg of Northwestern Uni- 
versity, who spoke on “Ownership of 
Air Space and the Right of Flight,” oo 
Chief Justice Rivers Buford of the Su- 
preme Court of Florida. 

Among the items of business of gen- 
eral interest was the creation of a com- 
mittee to cooperate with the State 
Bankers’ Association on the unauthor- 
ized practice of the law and a resolu- 
tion providing that the secretary take 
a poll on the repeal of the 18th Amend- 
ment and the Volstead Act. 

Hon. T. M. Shackleford, Jr., Tampa, 
Florida, was elected to succeed John 
C. Cooper, Jr., as President of the As- 
sociation. Mr. Shackleford is one of 
the outstanding members of the Florida 
Bar, having been a member of the Asso- 
ciation almost from its beginning and 
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T. M. SHACKLEFORD 


President, Florida Bar Association 





a member of its Executive Council 
since 1929. He is a member of the 
American Law Institute and on the 
General Council of the American Bar 
Association and also a member of the 
Maritime Law Society and the Inter- 
national Association of Insurance Coun- 


1914 to 1918 he was U. S. 
Referee in Bankruptcy in the Southern 
District of Florida, and County Attor- 
ney of Hillsborough County from 1923 
to 1929. 

Mr. Shackleford is the son of T. M. 
Shackleford, one time Chief Justice of 
the Supreme Court of Florida; is a 
holder of a B. A. degree from the Uni- 
versity of Florida and an LL. B. degree 
from the University of Virginia. 

Following are the vice-presidents, the 
names being given in the order of the 
circuits for which they were chosen: J. 
ete ers Jones, Pensacola; C. L. Wal- 
ler, Tallahassee; Hal W. Adams, Mayo; 
W. H. Rogers, Jacksonville; D. Neil 
Ferguson, Ocala; Harry R. Hewitt, St. 
Petersburg; Louis Ossinsky, Daytona: 
Zack H. Douglas, Gainesville; James N. 
Daniel, Chipley; Harry G. Taylor, Bar- 
tow; D. H. Redfearn, Miami; Guy M. 
Strayhorn, Ft. Myers; L. L. Parks, 
Tampa; John H. Carter, Jr.. Marianna; 
W Terry Gibson, West Palm Beach; 
E. H. Wilkerson, Eustis; W. J. Steed, 
Kissimmee; Dwight N. Ford, Braden- 
ton; John H. Treadwell, Jr., Arcadia; 
William H. Malone, Key West; Elwyn 
Thomas, Ft. Pierce; L. O. Casey, Ft. 
Lauderdale; Millard B. Smith, Titus- 
ville: G. C. Martin, Brooksville; M. L. 
Stephens, St. Augustine; A. Z. Adkins, 
Starke; John Fite Robertson, Sarasota. 

Ep R. BentTLeEy, Secretary-treasurer. 


sel. From 





Illinois 





Chicago Bar Investigates Receivership 

and Mortgage Foreclosure 
Scandals 

The Chicago Bar Association, 

is certainly second to none in its 


which 
will- 


ingness to tackle big jobs without fear 
or favor and without regard to conse- 


quences, has started an investigation of 
real estate receiverships and mortgage 
foreclosures, in response to public com- 
plaints on those subjects. It has ap- 
pointed a committee, of which Mr. Carl 
R. Latham, a former President, is 
Chairman, and is raising funds from its 
own membership to finance the investi- 
gation. According to a statement in 
the April issue of the Chicago Bar As- 
sociation Record, “the scope of the 
Committee’s work includes investiga- 
tion of the appointment of receivers, the 
number of cases in which particular in- 
dividuals or trust companies are ap- 
pointed receivers, the qualifications of 
receivers through previous experience 
and training, the appointment of attor- 
neys for receivers and their qualifica- 
tions, the question of fees allowed to re- 
ceivers and attorneys, and the basis of 
computing such fees.” 

In announcing the reorganization of 


the Association’s Committee on this 
subject, President Charles P. Megan 
said: 


“T have great satisfaction in announc- 
ing that Carl R. Latham has agreed to 
serve as chairman of the Bar Associa- 
tion’s committee on receiverships and 
mortgage foreclosures. Mr. Latham is 
a former president of the Association 
and a civic leader of high standing. I 
am confident that his proved courage 
and independence and his high sense of 
professional honor will make his selec- 
tion for this important task very accept- 
able to the bar and to citizens gener- 
ally. 

“Mr. Latham will be assisted by Aus- 
tin L. Wyman as vice-chairman. Mr. 
Wyman is. outstanding among the 
younger men at the bar. He is fearless 
and capable, and he has already shown 
a strong interest in the committee’s 
problem. 

“The committee is made up of repre- 
sentative lawyers, and the bar and the 
public may rely on a prompt and vig- 
orous investigation and report. 

“The full personnel of the committee 
follows; Carl R. Latham, chair- 
man; Austin L. Wyman, vice-chairman; 
Raymond M. Ashcraft, Harold Bea- 
com, Alfred Beck, Delta I. Jarrett, Clay 
Judson, Louis L. Kahn, William H. 
King, Jr., George B. McKibbin, John 
P. McKinley, Hayes McKinney, Don- 
ald F. McPherson, Richard C. Steven- 
son, George W. Swain, Orville J. Tay- 
lor, John Lyle Vette. .. 

This is perhaps the most difficult and 
important piece of work ever undertaken 
by the Bar Association. We realize its 
seriousness, and we earnestly solicit the 
co-operation of lawyers and citizens.” 


is as 





Nevada 





Retiring Nevada Bar President De- 
nounces Legislative Solicitation of 
Divorce Business 


Woodburn, 
attorney and member 
Thatcher and Woodburn, was elected 
to succeed George S. Green of 
Reno as president of the State Bar of 
Nevada, according to the Reno State- 
Journal. 


Other officers chosen are Milton Badt 


William prominent Reno 


of the firm of 


































WILLIAM WoopsBuRN 
State Bar of Nevada 


President, 





of Elko, first vice-president; R. M. Price 
of Reno, second vice-president; Miles 
N. Pike of Reno, treasurer (re-elected.) 

The new Board of Governors as 
elected by the members of the Bar was 
announced as follows: Robert Foley, 
district No. 1; Milton B. Badt, district 


No. 2; J. A. Langwith and George L. 
Sandford, district No. 3; W. Howard 
Gray, district No. 4; H. R. Cooke, 


George S. Green, Robert M. Price and 
William Woodburn, district No. 5. 

George S. Green, retiring president, 
assailed Nevada’s present six weeks’ di- 
vorce law as “a grave error” on the part 
of the legislature in his opening address. 

“In my judgment,” he said, “the legis- 
lature has greatly erred in tinkering 
with the residential requirements in ac- 
tion for divorce, and especially since 
such changes were based upon purely 
mercenary and business expediency, ig- 
noring the essential moral, ethical and 
social considerations.” 

“Of course,” he continued, “It will be 
conceded that in every state and in any 
countries where the common law pre- 
vails, in order to give the domestic court 
jurisdiction there must be a matrimonial 
domicile, which is expressed in our 
statutes by the term ‘residence.’ 

“The statute of 1931 reduced the resi- 
dential period to six weeks, which con- 
fessedly was based upon purely business 
and mercenary reasons advanced by a 
limited number of our population, and 
has reduced the residential requirements 
almost to the irreducible, unless we fol- 
low the lead of Chihuahua, Mexico, and 
reduce it to one day. 

“The legislature was plainly inviting 
divorce actions in the interest of local 
business. We hear much of the viola- 
tion of the rules of professional conduct 
prescribed by the state bar which de- 
nounces advertising for divorce as a 
misdemeanor. 

“It seems plain that the solicitation of 
divorce business by an act of the legis- 
lature is as much a violation of the spirit 
of the law and ethical considerations as 
if a member of the bar did tiie same 
thing. 























